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Are Judges Experts in Determining Age? Justice M Imman Ali

Are Judges really experts? The answer will vary from person to person. One might reply, “Of course, I am an expert in what I do.” Modesty is not always our strength, though the statement may be true. When it comes to comparison of signatures, writing, seal and finger impressions, the law in Bangladesh recognises that these may be compared by the Court with ones admitted or proved or with specimen taken in Court.
 Alternatively the Court may turn to the aid of experts in the art or science of such comparison.
 The Appellate Division held, in Nurul Huq alias Md. Nurul Hoque Vs. State ,
 that the expert’s evidence is not a substantive piece of evidence and the Courts below were quite competent to arrive at their own conclusion as to whether or not the signatures appearing on exhibit 3 series were those of the petitioner. On the other hand the Appellate Division held, in Tarak Chandra Majhi Vs. Atahar Ali Howlader,
 that the safe and best course for the Court would be to avoid the practice of comparing the writing or signature etc. and should not stake its judgment on the opinion formed or view taken upon resorting to risky or, in other words, unsatisfactory and dangerous procedure of examining contentious signature, writing, etc. though provision of section 73 of the Evidence Act permits it. In Sirajuddin Ahmed and others Vs. AKM Saiful Alam and others
 the Appellate Division held that the law permits the Court to compare the signature of a person with his admitted signature, but still then superior Courts have sounded caution to avoid the course of comparing the signature or thumb impression by the Court itself. Thus use of unscientific expertise is not encouraged. 

Unlike handwriting, seals and finger prints, the law does not give the Court any right or discretion to assess by the Judge’s own expertise, the age of any person present in Court as a witness, victim or accused. The law does not recognise such expertise at all. However, section 66 of the Children Act, 1974 gives some indication as to how the age of a child is to be assessed. Section 66 provides as follows:

66. Presumption and determination of age.‑(1) Whenever a person whether charged with an offence XE "offence"  or not, is brought before any criminal Court otherwise than for the purpose of giving evidence, and it appears to the Court that he is a child, the Court shall make an inquiry as to the age of that person and, for that purpose, shall take such evidence as may be forthcoming at the hearing of the case, and shall record a finding thereon, stating his age as nearly as may be.

A child is defined as anyone under the age of 16 years. The question often asked by many a trial Judge is whether he is still bound to go through with the process of determining age if the person brought before him does not appear to him to be a child or if the Police state the age to be above 16 years. In other words, does the duty to determine the age arise only if the person brought before him prima facie appears to be a child? The fallacy of the contention is all too apparent. If he appears to be a child then there would be no need to determine the age. On the other hand, if a fifteen year old youth with a fully grown moustache is brought before the Court and the learned Judge forms the view that he is not a child, or if the Police state in the First Information Report (FIR) or Charge Sheet that he is 17 years old then that would absolve the Judge from the need to determine the age. This is also not acceptable.

In order to do justice, one must look at the law in its proper perspective and gauge the intention behind the legal provision. 

It is universally accepted that children are a vulnerable group, being physically weaker and mentally immature, whose interests need to be protected. Hence, international instruments, covenants, treaties, conventions and rules
 have mandated that special provisions must be made for ensuring the best interests of the child. Our Constitution, which enjoins non-discrimination between citizens, permits special laws to be enacted in favour of, inter alia, children.
 The Children Act is one such law which contains numerous provisions beneficial to children, effectively setting up a separate and distinct justice system for them, giving them many facilities and benefits which would otherwise not be available in a normal criminal trial. However, in order to get the benefits of the special provisions a person appearing before the Court is to first establish that he is a child. When so much is at stake for the person seeking to establish his claim to the beneficial provisions, should the Court decide the issue lightly? Especially where the child puts forward a positive claim that he is a child, the Court should extend all facilities to enable the person to establish his claim. If the opportunity is denied to the claimant, then he may be deprived of his rights accruing under the Children Act because of the wrong or mistaken assumption of the trial Judge that the person before him is not a child.

Estimating a person’s age accurately simply from physical appearance can be so difficult, if not impossible. So many factors play a part in moulding a person’s appearance that it would be foolhardy to guesstimate without having knowledge of all the deciding factors, such as hereditary trends, nutritional habits, exposure to maladies etc. Medical Jurisprudence accepts that age can be estimated only within a range. Hence, in the case of Hasina Begum
, where the doctor had opined that the girl was 16 to 18 years old, the High Court Division held that to be absolutely vague and indefinite and chose to rely upon the date of birth given in her school records. 

In the High Court Division we have come across numerous cases where the learned trial Judge has said that the accused does not appear to be a child and has proceed to deal with the case as if he were an adult. In some cases we have seen it written in the judgment of the trial Court that the accused is young, but he is not a child, even though we found that within the records there was a school certificate which, if considered, would establish that he was a child. Where doctors, who are perhaps better placed to estimate age due to their professional qualifications, learning and experience and due to their use of technology such as skiagrams of bone ossification, are not accepted by the Courts as accurate, learned Judges should not venture to assume special expertise in age determination. In the case of Prafullah Kamal Bhattacharya
, referring to many decisions of the sub-continent on the issue of age determination, the High Court Division discarded medical assessment of age in preference to the date of birth as stated in the school admission register. Shahabuddin Ahmed J. (as he was then) observed that it is not possible to determine exact age from appearance, but opined that the girl appeared to be below 16 years. In Banney Khan and another Vs. The State, 18 DLR (WP) 28, it was held that determination of age of the victim girl purely by physical examination without subjecting her to any scientific test was not conclusive, especially where the doctor admitted that the mode of assessment of the age used, there was likelihood of an error of two to three years. In the Prafullah case cited above, reference was made to a decision of the Privy Council in Saydul Arefin Vs. Y.O. Gark, AIR 1916 PC 242, where a Civil Surgeon had issued a certificate showing the age of the person to be 20 years basing his opinion on physical appearance only. In the latter case Lord Shaw observed:

“Doctor’s certificate which is only an assertion of opinion and the minor’s declaration before the Magistrate as to age are no proof as to age.”

Thus there can be no doubt that assessment of age based on physical examination cannot be accepted as reliable. Yet our Judges decide the fate of so many children simply by saying that he/she does not appear to be a child and therefore claim to his/her right to trial by a Juvenile Court are denied.

Since the fate of the young offender’s trial depends so much on his ability to prove that he is below 16 years of age, one may legitimately argue that it is his right to have his age determined by the Court. Special beneficial laws have been promulgated as mandated by the Constitution in order to accord certain benefits to children. Trial in a Juvenile Court is a world apart from the normal criminal trial. Laxity of procedures and informality of the setting are its traits. These should not be allowed to be frittered away. 

It has been held in the case of Monir Hossain
  that when the age of the accused is claimed to be below 16 years, a duty is cast upon the Court to direct an enquiry to satisfy itself as to whether the accused is a child below 16 years of age. In that case the High Court Division observed that no objection was taken by the accused petitioner before the trial Court on the question of his being a minor below 16 years of age, nor any claim was made to determine the age of the accused. However, the charge sheet showed that the accused was 14-15 years old on the day of submitting the charge sheet against him and a prayer had been made before the Tribunal on the basis of the accused being a minor. So, the question of the accused being a child was before the Tribunal, although not specifically pressed. The High Court Division held, “Since the conviction against the accused appellant is one for imprisonment for life and the age of the accused appellant on the date of framing charges against him is a matter of great importance touching the jurisdiction of the Court, we find it necessary in the interest of justice that the learned Special Tribunal should direct and enquire to satisfy himself as to whether accused appellant Md Monir Hossain was a child below 16 years of age on the date of framing charges against him.” The High Court Division went on to hold further that if the Court on enquiry finds the accused is a child, it loses the jurisdiction to try him in the usual manner.

One may go one step further and suggest that the fate of children accused of having committed an offence should not be left to the vagaries of the learned advocates of the Bar, who often fail in their duties, as they did in the above mentioned case of Monir Hossain. Conversely, it may be suggested that, for the sake of justice, the duty should be cast squarely on the Court to determine in every case whether the accused would stand to benefit from the provisions of the Children Act, and, if so, to enquire as to the age of the accused.

In conclusion, I would humbly suggest that the issue of age of the accused is of such fundamental importance to the youthful offender that no Judge should take the risk of attempting to determine the age from mere physical appearance. The law does not recognise Judges as experts in this field. The cases studied tend to suggest that it would be improper to determine age purely from visual assessment of physical appearance. I may boldly suggest that section 66(1) of the Children Act, 1974 mandates the holding of an enquiry to determine age.
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