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1. Introduction

During the 1980s, United Nations opened a new range of applications for human
rights’ with its standards and norms in the area of juvenile justice.

« 1985 Standard Minimum Rules for the Administration of Juvenile Justice
(“Beijing Rules™)

« 1989 Convention on the Rights of the Child® (“CRC”)

« 1990 Guidelines for the Prevention of Juvenile Delinquency” (“The Ryadh
Guidelines”)

« 1990 Rules for the Protection of Juveniles Deprived of their Liberty”
(*JDL")

LYIn Art. 10 11 b, 111 and 14 11 b ICCP of 1966 and U.N. Standard Minimum Rules for the Treat-
ment of Prisoners of 1955 and regional Human Rights Treaties very specific provisions on ju-
venile justice could be found sporadically.

2 General Assembly Resolution 45/112.

* General Assembly Resolution 44/25.

* General Assembly Resolution 45/112.

> General Assembly Resolution 45/113.
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It was intended to formulate minimum standards for children in conflict with
the law at the international level, which could be used by Member States as a
basis for the creation of their own juvenile justice systems. In particular, the aim
was to “emphasize the well-being of the juvenile and his/her family”® and “to
develop conditions that will ensure for the juvenile a meaningful life in the com-
munity”’. Thus areas of social human rights were integrated into United Nations
criminal policy®. Putting up with the non-obligation of the Beijing Rules a broad
acceptance should be created for its use and application Some of the fundamental
principles of the Beijing Rules were later able to be emcompassed in the Con-
vention on the Rights of the Child and therefore reached binding character.

The Standards and Norms envelop a full spectrum of laws and legal proce-
dures, which a typical justice system requires. Topics include anything from
crime prevention, diversion, administration of juvenile justice, sentencing, and
the training of personnel to conditions in prisons and facilities, in which young
people are deprived of their liberty. They guarantee openess for supporters of all
different juvenile justice systems who follow the welfare approach or the justice
model®. These sets of standards provide a mandate for the UN Secretary for ac-
tion and assistance, in order to improve the implementation of the ideas and
guidelines of UN Member States’ resolutions. One main question, which was
raised to UN entities in regard to this, is how to improve implementation condi-
tions for these standards and how to facilitate reform tendencies in Member
States in order to bring their justice systems in line with the international stan-
dard. This question also represents the cornerstone of this research project, as it
was carried out with the intention of finding an answer from a criminological
perspective.

2. Aims of the research project

Its purpose is to explore the use and application of one set of these standards, the
JDL and Art. 37, Convention on the Rights of the Child in a selected Member
State - South Africa, which is currently undergoing a process of transition. Nev-
ertheless, South Africa in its process of transition and social change can be seen
as an example for global developments and phenomena. The study is an approach
to the problems and progress in the use and application of the JDL in further

® Beijing Rule 1.1.

" Beijing Rule 1.2.

8 SCHULER-SPRINGORUM, H.: Sind die Menschenrechte noch zu retten? In: Festschrift fiir Miya-
zawa, hrsg. v. H.-H. Kiihne Baden-Baden 1995, 393.

% Compare to DUNKEL, F.: Jugendstrafrecht in Europa. In: Entwicklungstendenzen und Reform-
strategien im Jugendstrafrecht im européischen Vergleich, hrsg. v. F. Dlinkel u.a. 1997, 569,
SCHULER-SPRINGORUM, H. 1986, p.109.
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member states. As part of developing methods in implementation research, a spe-
cific research instrument for the measurement and control of the use and applica-
tion of soft-law recommendations will be developed. In consequence, this re-
search will enable an analysis of the chances and problems of the current penal
system in SOUTH AFRICA to be made.

As far as the terminology is concerned, “juveniles” will be used for the pur-
pose of referring to persons under the age of 21 and, in a specific context, “chil-
dren” will be used to represent persons under the age of 18. Internationally,
“child” is the appropriate term and in the South African Constitution it is used as
well. However, as shown in the survey, current South African prison practice is
to house children and juveniles together, both separated from adult inmates.

3. State of Research

At both national and international level no research has been pursued to date,
which evaluates the implementation and/or use and application of these Stan-
dards and Norms on a scientific level. In particular, the situation of children de-
prived of their liberty, as described in the latter and its impact related to this,
have never been the subject of any empirical study before. From a criminological
perspective, the analysis of existing literature and material shows a lack of em-
pirical, “in-depth” research. Current research is limited nationally and interna-
tionally to the interpretation of the contents of the Standards and Norms. Further
research focuses mainly on the “implementation-mechanism” of the Committee
on the Rights of the Child and its reporting system. In particular, research done
by an independent scientific institution is so far not present™®.

4. The research in its South African context

It is possible to provide a lot of valuable information about South Africa, but this
would go beyond the limits of this summary. However, a few important aspects
will be outlined. Transition is still the dominant factor of South African society.
Many new and constructive processes were initiated based on a strong desire to
construct a new society. However, reform and responsibilities for the new gov-
ernment can be characterized as Sisyphus-work with an unforeseeable end.
Apartheid’s heritage is a stagnant economy lacking skilled professionals and a
decaying school system. With poverty afflicting a great part of the population, a

' On behalf of the European Institute for Crime Prevention and Control, affiliated with the
United Nations, in 1996 Roy Walmsley focused on the use and application of the United Na-
tions Standard Minimum Rules for the Treatment of Prisoners. Also, the Crime Prevention
and Criminal Justice Division of the United Nations started a process of data-collection and
distribution of questionnaires to member states.
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phase of accelerated population development and high unemployment all slow
down the transitional process. One of the world’s highest crime rates - in par-
ticular a high murder and rape rate - leaves its mark on society and fosters a fear
of crime.

The ,,legal” transition has far progressed with a strong constitution and a flood
of new legal codes. A new child justice bill is being developed, which focuses on
diversion, non-custodial measures and restorative justice instead of imprison-
ment. In this context it will be interesting to see if Parliament will finally accept
the draft. It concentrates on the sentencing and administration of justice and does
not consider the implementation of imprisonment. The new Correctional Service
Bill, which was not enforced during the survey, covers this issue in some aspects,
but not in detail. Until now South Africa did not have a special legal code for
children. The current justice system concerning procedures with delinquent chil-
dren is an incoherent one.™* Only a few legal sections deal specifically with chil-
dren. In 1995 corporal punishment was abolished as a sentence for juveniles,
leaving the range of sanctions more limited and thus concentrated mainly on im-
prisonment as the appropriate sentence.

5. The situation in penal institutions

At the end of the survey prisons were in a state of unrest. In Johannesburg’s larg-
est prison, which at this stage accommodated 10.000 prisoners, 339 prisoners
went on hunger strike. This unrest originated due to the Ministry of correctional
services’ new policy to reduce privileges, additional supplies, food from the out-
side, and visits. (TV and radio were also, already removed from the cells.) Staff
shortage linked with overcrowding seems to endanger management control, secu-
rity and order in penal institutions. South African prisons are confronted with an
overpopulation quota of 141,1% and a staff-prisoner ratio 1:4,5.2 Of 100.000
inhabitants about 330 are prisoners™. In 1997 about 76 out of 100.000 persons
under the age of 21 were imprisoned.**

" FRANCK, C., ARZT, L. 1997, 163.

2 In November 1998 the Ministry for Correctional Services described the capacity in South
African prisons as 99.000 inmates, whereas 140.000 prisoners were actually incarcerated, see
The Cape Argus, 3 November 1998, 3.

3 With regard to the general population quota estimations were made, since there is no definite
figure available. For international comparison, see Walmsley, 2000, 2, he describes that on
November 30, 1999 out of 100.000 inhabitants 400 were incarcerated.

 With regard to this estimation there were no reliable absolute figures available. In particular,
the quota of juveniles out of the general population quota can only be estimated.
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6. Methodology

Part A of the study analyses the Standards and Norms, their legal status and con-
tent, while Part B analyses legal background, law, reform proposals and statisti-
cal material related to children deprived of their liberty in South Africa. On the
basis of these findings and discussion of current research methods in empirical
social science, in particular in implementation research, a research instrument
will be developed. Implementation research is regarded as the theoretical work-
ing basis for this study. It was established in political sciences during the seven-
ties and has meanwhile flourished, also in criminological research®. In this con-
text, implementation is defined as the process of social change through norms, or
more concrete as the “execution and application of the law and other pro-
grammes of action in the process of politics development™®. Implemenation re-
search focuses mainly on the causal explanation of occuring discrepancies be-
tween norms and reality, programme objective and its actual effect. The major
factors of effective implementation basically fall into two categories. The char-
acteristics of the implementation system and the behaviour of implementation
agents, and the implementation field, mainly the characteristics and behaviour of
the target group and other interested parties'’.

The empirical study with its evaluating™ character focuses primarily in Part C
on the situation of children deprived of their liberty, omitting considerations of
prevention and administration of justice, which are the other key concerns of
these Standards and Norms. It focuses mainly on the use and application of the
JDL™ in terms of its level of execution, in particular, its use and application of
concrete addressees, like the personnel in places of safety and prison personnel in
the relevant institutions. It is characteristic of the implementation structure of the
Standards and Norms that there is no obligation for Member States to implement
UN Standards like the JDL into their national legislation. Therefore, the recom-
mending and non-binding character of the JDL justifies the approach chosen in
this research: focal points are the staff of prisons and places of safety (detention
centres for children awaiting trial) and their acceptance of the JDL, as a target
group in the implementation field, and also the juveniles themselves, as experts
to describe their current situation in a penal institution.

® MAYNTZ, R. 1980, 236; BROHM, W. 1998, 110; HEINZ, W. 1998, 48ff; OSWALD, K. 1997.

'® SCHWARZE, J. 1996, 141; REHBINDER, M. 2000, 178.

" MAYNTZ, R. 1996, S. 144,

® Implemenation research overlaps with evaluation research, which was developed in social
science.

9 Which are also elaborations of the basic principles found in the Convention on the Rights of
the Child.
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The survey approach was chosen as an appropriate research method. Ques-
tionnaires were distributed directly to staff dealing with juveniles, representing
the whole spectrum addressed in the JDL (director, specialized staff, as well as
social workers and custodial staff). The questions focus, i.a., on working and
training conditions for the different personnel and their attitudes towards the im-
prisonment of children and service provision for juveniles in a penal institution.
Accommodation, clothing, hygienic conditions, food, discipline, medical and
social service and educational programmes are addressed.

In the same way questionnaires were distributed to a sample of juveniles.

Graph 1: Research design
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The corresponding juveniles’ questionnaire focuses on similar areas as the staff
questionnaire. The specific needs and concerns of the juveniles, such as the dis-
ciplinary measures imposed, the relation to fellow inmates and staff and also vic-
timization were additionally covered. The concrete everyday experience of the
juveniles in a penal institution was subjected to comprehensive inquiry.
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The fact that the questionnaire covered the everyday life of the juvenile in-
mates enabled the juveniles to fill what was probably the first questionnaire in
their life and increased their motivation to fill it with care. (The variance in time
lay between 35 min. and 3 hours/with 67 minutes as mean). An important part of
the concept was the execution of the survey for juveniles (and partly of staff) in a
»class-room context* (which meant in practice not only class rooms, but also
dining-hall, library, courtyard or church). The research team was present to in-
troduce the subject, to motivate and above all to explain. The participating juve-
niles received a small gift as a reward.

The design in Graph 1 was chosen to record the reality of the South African
correctional system for children and juveniles and the implementation of the
minimum standards. Different segments were brought together to provide the
overall picture. A multi-level-model is pursued.

7. Sample selection and execution of the survey

Due to a lack of statistical background information and in order to choose the
sample of institutions, a short fact sheet questionnaire was distributed to the
heads of prisons and places of safety in May 1998. After an analysis of the re-
sults and due to logistical considerations, 16 institutions were included in the
main survey leaving out only 3 provinces (North, Free State and Northern Cape).
The main survey was carried out in a period of 7 weeks in autumn 1998. It was
conducted in 12 prisons of different sizes and 4 places of safety. Additional dis-
cussions with management and staff members took place. At the end of almost
every survey, there was a visit to the respective institution. Preparation and exe-
cution of the survey was made possible with field support from Technikon SA. It
was planned that about 50 children in each facility would be interviewed (if not
enough children were available juveniles were asked to participate).

From 806 children/juveniles a total of 804 responded, resulting in a return rate
of 99,8% (n=804). 75% of the children/juveniles participated in the English lan-
guage and the rest in Afrikaans. From 779 staff members a total of 404 re-
sponded, resulting in a return rate of 51,9% (n=404).

The following will consider some results of the two questionnaires, selecting
particular topics.

8. Characteristics of the survey population:
children and juveniles

The current juvenile population in penal institutions covers a broad spectrum.
The average age in the sample is 17,4 years. As you will notice, adult inmates
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were also included if they were accommodated in a juvenile section or in a juve-
nile facility. Adult inmates can even be found in places of safety. Age determi-
nation is one major problem in the current South African justice system. As there
was for a long time no birth registration, the accurate identification of age is
rather difficult and therefore the separation of child/juvenile inmates and adult
inmates is a complicated task. Inmates see an advantage in the juvenile/child
status.

Graph 2: Ethnic group
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Also of interest is the ethnic background of the inmates (graph 2). Compared to
the general population quotas, coloured inmates are over-represented in the sam-
ple (8,5% of the general population). White inmates are under-represented (about
12,7% of the general population).

Physical problems due to alcohol consumption during pregnancy, concentra-
tion difficulties and literacy problems were visible. Amongst juveniles awaiting
trial street children could be found. Tatoos and missing front teeth suggests gang
membership and although the issue is taboo, some of the respondents indicated
their membership in gangs (Out of 718 inmates 12% indicated gang member-
ship).

Offences, which were committed or for which there was suspect, were sum-
marized into contact (violent offences) and non-contact (offences without physi-
cal contact). As is visible in the following table, the number of contact and non-
contact offences is fairly balanced.
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Table 1: Type of offence

offence % n=739
contact 51,8 383
non-contact 48,2 356

(missing values n=42)

Noteworthy is the high number of children who indicated a contact offence,
which is also visible in the high rape and murder rate. The younger children’s
most common offence was housebreak.

As far as the respondents’ personal background before their detention period is
concerned, no differences are visible. More frequently, the younger inmates lived
with their mother and/or father, but violent offenders have “normal” family rela-
tionships as well.

9. Characteristics of the survey population: staff members

40,5% (161) of the staff respondents are 30 years old or younger, 45,0% (179)
are between 31 and 40, 10,8% (43) are between 41 and 50 years old, 3,5% (14)
are between 51 and 60, and one staff member (0,3%) is older than 60.

More than half of the staff respondents (55,9%) are black, about one quarter
(25,9%) are white, 14,1% are coloured and 4,1% are Asian. With regard to gen-
eral population quotas white staff members are over-represented and black staff
members under-represented. This distribution is the opposite of the ethnical dis-
tribution of the inmates.

Graph 3: Position/type of facility
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The graph shows that in both types of facilities only a few specialised profes-
sionals or staff members in a leading position participated.

10. Minimum Standards

10.1 Assumptions

If we focus on the analysis of the survey, the research project is guided by the
following assumptions:
The objectives of the survey analysis are to determine whether

» the JDL and Art. 37 CRC “are applied to” the practice in juvenile penal in-
stitutions

 the actual situation in penal institutions is in accordance with the prescribed
requirements of the JDL

 structural differences exist in the degree of implementation in the respective
institution

» places of safety (detention facilities for children under the age of 18) or special
prisons for juveniles, which are “treatment”-oriented apply more to the JDL

* in some sensitive areas and in both types of institutions severe deficiencies in
the implementation of the UN standards exist and whether current practice
runs counter to the JDL (identification of this indicates existing obstacles for
implementation)

» alack in staff training appears as one of the main implementation obstacles

» a corresponding relationship between the quality of prison conditions for in-
mates and the staffs’ job satisfaction appears

 the prison staff regard their job less than staff of specialized facilities for chil-
dren/juveniles.

By means of the statistical analysis the above questions will be answered.

10.2 Accommodation?®

Some of the visited prisons are twenty years old or even older and are accord-
ingly in need of renovation. Most of the prisons are one-story high and are archi-

20 JDL: Juveniles deprived of their liberty have the right to facilities and services that meet all
the requirements of health and human dignity.
JDL: Sleeping accommodation should normally consist of small group dormitories or indi-
vidual bedrooms, account being taken of local standards. Every juvenile should, in accor-
dance with local or national standards, be provided with separate and sufficient bedding,
which should be clean when issued, kept in good order and changed often enough to ensure
cleanliness.
CRC: In particular, every child deprived of his or her liberty shall be separated from adults.
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tecturally clearly designed, often located in beautiful surroundings with huge
parks and gardens around the buildings. Usually, they have external security
systems. The places of safety are one-story buildings as well - some old and
some recently constructed. They are located mostly in or close to urban areas.

As you will notice in the following graph, most respondents were housed in
communal cells. The concept of ,,places of safety* means that accommaodation is
in smaller groups, whereas in prisons communal cells accommodate sometimes
20, but also more than 60 inmates.

Table 2: Number of inmates per cell/type of facility

number of inmates prison place of
per cell % safety %
(n=538) (n=175)
0-2 9,7 4,6
(n=52) (n=8)
3-15 24,0 82,9
(n=129) (n=145)
16-25 25,7 8,0
(n=138) (n=14)
26+ 40,7 4,6
(n=219) (n=8)
(missing values n=68) (p<.001)

The average population per cell was 20 inmates. When the different types of in-
stitutions are taken into account, the mean in prisons was 23,3 inmates and in
places of safety 9,5 inmates per cell. The difference between these averages is
striking. Overcrowding seems to be a big problem in the prisons.

10.3 Age separation

The respondents also indicated whether inmate accommodation complies with
the principle of separation of children from older inmates. The table illustrates
that inmates and staff have different ideas regarding the compliance of their re-
spective institution with the separation principle (p<.001).

A total of 951 (80,3%) of inmates and staff responded. Out of 587 inmates
73,3% (430) declare that their accommodation complies with the principle of
seperation, whereas out of 364 staff respondents 52,2% (190) answer that the



12 HEIDRUN KIESSL

separation principle is met. Thus, inmates regard the situation much more posi-
tive than staff.

Table 3: Separation principle

separation principle| complied | not complied
% %
inmates (n=587) 73,3 26,7
staff (n=364) 52,2 47,8
(missing values n=234) (p<.001)

An additional question in the childrens’ questionnaire explored whether it was
possible for the inmates to meet adult inmates in the facility (apart from their ac-
commodation). Out of 427 child respondents 30% (119, 15% out of the total
sample) answered that they have the opportunity to meet adult inmates in the in-
stitution. (This opportunity existed more in the prisons.) In fact, it was possible
for them to meet adult inmates almost everywhere, whether in the dining hall, the
visiting area or on the sports grounds.

10.4 Hygienic Conditions*

As one could say a lot about accommodation, | will focus shortly on the hygienic
conditions present in the accommodation. Inmates were asked to indicate if their
blankets have lice and if so, whether it occurs always, sometimes or never. The
assumption behind this question is: if blankets have lice, inmates do as well.

The following graph explains the current practice and the significant differ-
ences between prisons and places of safety. However, lice were present in both
types of facilities.

For almost half of the child/juvenile respondents toilets were not screened.
The number of toilet users per toilet also gives an impression of the hygienic
conditions in which the inmates have to live.

21 JDL: Sanitary installations should be so located and of a sufficient standard to enable every
juvenile to comply, as required, with their physical needs in privacy and in a clean and de-
cent manner.
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Graph 4: Quality of blankets/lice
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Table 4: Number of users per toilet

number of users per prison place of safety
toilet % %
(n=445) (n=133)
1-4 25,8 31,6
(n=115) (n=42)
5-9 10,3 20,3
(n=46) (n=27)
10-14 7,0 37,6
(n=31) (n=50)
15-19 18,0 8,3
(n=80) (n=11)
20-24 17,8 0,0
(n=79) 0
25-29 5,2 0,8
(n=23) (n=1)
30-40 7,6 1,5
(n=34) (n=2)
41-51 8,1 0,0
(n=36) 0

(missing values n=203) (p<.001)
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In conclusion, it should be emphasized that the accommodation situation in
places of safety complies with international standards more than in prisons.
Now | will discuss the relation to staff members.

10.5 Relation to staff members

10.5.1 Observation of assaults by staff members

Child/juvenile participants were questioned as to the frequency in which they
noticed assaults by staff members.

More than half of the inmate respondents observed assaults by staff members
in both types of facilities. This is a serious claim. Even after the end of apartheid
violence is still present in staff-inmate interaction, although more in prisons than
in places of safety. Positive role models established through constructive behav-
iour are absent, instead the opposite might be claimed. Conflict resolution
through violence in the relations between staff and inmates could be perpetuated
in the relations amongst the inmates. Once violence is imposed by staff or in-
mates, a vicious circle develops which it is difficult to break.

10.5.2 Offences of inmates in confinement

Staff respondents’ assessment of inmates’ offences in confinement complement
the above picture.

Table 5: Offences reported by staff

offences prison place of
safety

% %
(n=291) (n=113)

escape 75,9 79,6
(n=221) (n=90)

violent offence 48,5 66,4
against staff (n=141) (n=75)

violent offence 80,4 73,5
against inmates (n=234) (n=83)

illegal pos. 54,3 54
of weapons (n=158) (n=61)

(missing values n=126) *(p<.01)
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In places of safety, as well as prisons, more than three quarters of the respon-
dents indicate escape as an inmate offence. More than half of the respondents in
both type of facilities possess illegal weapons. With regard to violent offences
against staff, the responses diverge in both types of facility (p<.01). Out of all
the staff surveyed in places of safety 66,4% (75) express that there are violent
offences against staff members, whereas in prison 48,5%(141) respondents have
the same observation. The problem seems bigger in places of safety than in pris-
ons. In both types of facilities respondents describe the climate in the facilities
for inmates as violent, since inmate-inmate violence is reported by more than
three quarters of respondents in both types of facilities.

10.5.3 Disciplinary measures®

The above picture bears out the use of disciplinary measures from the respon-
dents’ perspective. The following graph shows the distribution of disciplinary
measures in both types of facilities.

43% of respondents experienced a warning as a disciplinary measure. This
method is more widely used in places of safety than in prisons. Every second
inmate in places of safety was cautioned compared to every fourth in prison.
Cautioning is the most popular disciplinary measure in places of safety. How-
ever, every facility uses this measure. The younger inmates were given warnings
more often than the older inmates.

About 28% of respondents indicated that they experienced smacking as a dis-

ciplinary measure. Significantly higher is the number of respondents who experi-
enced smacking in places of safety. Every facility in the sample uses smacking
and children face much more smacking than older inmates.
19,3% of the respondents experienced whipping (or something which they regard
as serious as whipping). Strikingly, there is no significant difference between
prisons and places of safety. Every facility makes use of whipping, though its use
is officially forbidden. Most of the respondents concerned were children.

22 JDL: Any disciplinary measures and procedures should maintain the interest of safety and an
ordered community life and should be consistent with the upholding of the inherent dignity of
the juvenile and the fundamental objective of institutional care, namely, instilling a sense of
justice, self-respect and respect for the basic rights of every person. All disciplinary measures
constituting cruel, inhuman or degrading treatment shall be strictly prohibited, including
corporal punishment, placement in a dark cell, closed or solitary confinement or any other
punishment that may compromise the restriction or denial of contact with family members
should be prohibited for any purpose.

CRC: Every child shall have the right to maintain contact with his or her family through cor-
respondence and visits, save in exceptional circumstances.

CRC: No child shall be subjected to torture or other cruel, inhuman or degrading treatment
or punishment.



16 HEIDRUN KIESSL

Table 6: Disciplinary measures

disciplinary measure prison place of safety total significance
% % %
(n=416) (n=148) (n=564)
1. removal of 39,9 30,4 37,4 n.s.
privileges (n=166) (n=45) (n=211)
2. lock up in cells 514 19,6 43,1 p<.001
during the day (n=214) (n=29) (n=243)
3. solitary 13,7 4,7 11,3 p<.05
confinement/ (n=57) n=7) (n=64)
isolation
4. restriction of visits 22,4 18,2 21,3 n.s.
(n=93) (n=27) (n=120)
5. warning 35,1 65,5 43,1 p<.001
(n=146) (n=97) (n=243)
6. whipping 19,2 19,6 19,3 n.s.
(n=80) (n=29) (n=109)
7. smacking 26,4 33,8 28,4 p<.05
(n=110) (n=50) (n=160)

(missing values n=217)

Isolation is a disciplinary measure in both facilities, which is most rarely im-
posed. It tends to be employed more in prisons than in places of safety. All fa-
cilities except one practise isolation. It is imposed more frequently on juveniles
than on children.

Participants were asked to provide additional information on the disciplining
they experienced. Some exemplary comments are ,,1 was beaten to hell for talk-
ing while | was going to eat”, or to be ,,under the iron hand by being transferred
to another prison without a valid proof“. Strange measures such as ,,body exer-
cises like frog jumps or push ups*“ or ,,standing for a long time in a funny posi-
tion“ were reported. Cleaning is also used as measure.

In summary, it can be said that the pattern of disciplinary measures used is
alarming, though the disciplinary measures used comply with the JDL. In almost
every facility all seven listed measures are implemented.

To a considerable degree corporal punishment still exists and isolation is also
used. These ,illegal* measures violate not only the South African Constitution,
but also the JDL. Their psychological effects may be more damaging than their
physical consequences and can possibly contribute to the future violence of the
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victim and his/her potential to perpetuate violence in society. In the sense of the
JDL and the CRC , the restriction of visits (particularly, limiting contact with
family) would be also forbidden.

The opinion that corporal punishment develops educational effects still seems
to be broadly accepted by staff members.

In vital points identical behavioural patterns emerge in prisons and places of
safety. Even in treatment (or in educationally) orientated places of safety, in-
mates are exposed to punitive and illegal disciplinary measures. In this context
smacking as a ,,light* form of corporal punishment might be regarded as a disci-
plinary measure which is socially acceptable.

One reason for this practice in prisons might be the militaristic education of
prison officers, which was practised until 1996. On the contrary, this explanation
does not hold for places of safety. The standard of educational or psychological
training is still deficient.

The imposition of warnings corresponds with the educational orientation of
the training and professional understanding of staff in places of safety. A detailed
analysis discloses that professional principles and a conceptual philosophy in
accordance with the JDL have not been accepted by all staff members. There are
a number of staff members who impose illegal measures either out of ignorance,
overstrain, tradition or as a boycott and who may have repressive attitudes.

A certain helplessness in combination with young and partly difficult or vio-
lent persons is also visible. There is a lack of adequate training, which goes hand
in hand with overstrain. This may contribute to the use of neglectful behaviour,
the imposition of corporal punishment and/or other degrading methods.

The respective personnel is an important prerequisite for the implementation
of treatment. The fact that warnings are used more often in places of safety than
in prisons might be further explained as more availability and greater presence of
staff. Prisons tend not to use measures which demand more human resources:
confinement in cells or isolation are therefore practised more frequently.

10.6 Relation to other inmates
10.6.1 Victimization?®

About 30% of respondents indicated an experience of victimization during de-
tention by other inmates. Inmates in prisons have a higher probability of becom-
ing double victimized (assaulted and sexually assaulted). In contrast, it is in a
place of safety that they are more likely to be assaulted. As far as the proportion

23 JDL: All personnel should ensure the full protection of the physical and mental health of ju-
veniles, including protection from physical, sexual and emotional abuse and exploitation, and
should take immediate action to ensure secure medical attention whenever required.
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of inmates who indicated victimization is concerned, there is no significant dif-
ference between the two types of facilities.

10.6.2 Worries

Additionally, the fear and observation of victimization was questioned, as well as
problems with fellow inmates or with gang members. All this information was
summarized in one variable ,,worry*, which related to the everyday life.

Almost half of the respondents indicate worries in three areas. For these in-
mates everyday life in detention can be characterized as a permanent threat. Fear
is ever present. Although not victimized, the victimization of others is observed.
Only about 4% of respondents did not have worries. Surviving detention ,,un-
harmed“ or without serious traumatization is probably a rare experience (with
unforeseeable consequences for society and inmates’ reintegration).

11. Imprisonment and application of the JDL in synopsis

To encompass the reality of imprisonment in the different institutions, 42 vari-
ables in the child/juvenile questionnaire were selected as indicator-variables. The
assessment of respondents’ comments in these variables suffices in examining
the essential aspects of the JDL. The situation of inmates, their everyday life ex-
perience and their perspectives are important keys to the approximation of differ-
ences, which possibly exist in the different forms of penal institutions. With
those variables as a basis, the mean spectrum of the respondents’ assessment will
be covered and will assist in constructing a standard profile. Correspondingly, a
standard profile was developed from a selection of 38 variables included in the
staff questionnaire.

Two mean processual curves values emerged (for illustration as profile).
These descending curves reflect the assessment of the international standard on
the basis of participants’ answers. Quality deficiencies as well as good imple-
mentation practices could be identified, analysed and compared.

By means of the respective process curve and trend (each for inmates and staff
separately), the respective profiles of 18 facilities could be categorized into three
different groups. The first group is worse than average, the second is better than
average in that minimum standards are much more commonly applied, and the
third group corresponds more or less to the standard profile (average).

It was further of interest to analyse from both staff and inmate perspectives,
whether there is a difference in the process curve between prisons, on the one
hand, and places of safety on the other. The difference in the process curve of
relevant types of staff was analysed as well.
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Also the effects of imprisonment and the implementation of the JDL, as as-
sessed by the staff, were identified and a regression analysis was executed.

12. Summary

As with the descriptive analysis, these results also confirm the assumptions made
at the beginning (see 10.1 above). Both types of facilities do not comply with the
JDL on some sensitive issues, although the scope and ideals of the JDL are
clearly considered.

To improve the use and application of the JDL, a comprehensive reform strat-
egy is necessary which would focus on more than one aspect of its implementa-
tion. The concept of places of safety (small facilities, age limit, without serious
overcrowding, psycho-social care, food, accommodation and hygienic condi-
tions) should be further developed. A lack of financial resources will be the big-
gest obstacle to its realization. Particularly important is, however, the improve-
ment of the inmate-inmate and the inmate-staff relations. Resources for reforms
should first be used for training staff, but simultaneously for improving the basic
living conditions of inmates.

Finally, it should be mentioned that these selected indicator variables can be a
basis for future research projects, in particular longitudinal studies or analyses of
the implementation of minimum standards in other countries. With this selection,
a screening-model for the implementation of minimum standards could be devel-
oped, which is also suitable for a general evaluation of the imprisonment of juve-
niles in a justice system and which is applicable for future international studies.
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