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SUMMARY

This is the second alternate report fromthe Centre for

Organi sati on Research and Education to the Commttee on the Rights
of the Child in respect of the nonitoring and reporting
obligations of the Governnent of India. This report has been

subm tted al so the Conmmttee on the Rights of the Child in a

nodi fied formfor consideration at the General D scussion Day 19
Sept enber 2003.

In this context we should like to point out that since the
Committee made its concl uding observations to the initial report

of India, there has been no substantive change in the decline in
conditions and status of the indigenous child of the North east
region of India. This can be verified fromcoments nade even by
a Union Mnister of Health regardi ng the increasing infant
nortality, maternal nortality and declining access to pre-natal
services in the North East region.

A very superficial glance at the disaggregated statistics
p | dren wi Il convince the nost skeptical of this
reality.

At the sane tinme human rights abuses are increasing due to what
the Governmmet of India terns « | aw and order problens and
terrorist activities » . Indigneous children for severa
generations have suffered the conpl ete suspension of their civil
and political rights, without recousre to domestic renedies.

The efforts of India to neet industry demands for resources

i ncudi ng those of the tourismindustry, is inpacting with massive
di spl acenent and | oss of indigenous |ands to their origina

i nhabitants. These | osses take their inevitable toll on the lives
and wel | being of indigenous famlies and comunities and
radically inpair their ability and capacity to care for their own
chi | dren.

The absence of culturally appropriate training for health workers
and educators has even resulted in deaths of indigenous children
because of msutilisation of nmedications. Mre and nore children
are | eaving schools and schools are disfunctional because of [|ack
of training and infrastructure support to teachers.

In sumthe indigenous children of this region suffer increasing
mar gi nal i sati on maki ng them vul nerable to active induction into
the worst fornms of child | abour and exploitation.



1. India has one of the |argest popul ations of indi genous peoples
in the world. According to the Governnent of India classification
of Schedul ed Tri bes the population is close to 70 mllion (Census
of India 2001). However, this does not i nclude many indi genous
peopl es who resist being naned “tribal” or are excluded fromthis
category by legislative fiat. Al told the actual popul ation of
those consi dering thensel ves indigenous to their ancestral
territories may be as much as 10 to 15 per cent over this figure.
“Qut of the 5653 distinct communities in India, 635 are considered
to be "tribes' or 'Adivasis'. In conparison, one finds that the
esti mated nunber of [Schedul ed Tribes] varies from 250 to 593.”1
Again this does not include those who consider thensel ves distinct
“nations” rather than “tribes” or “adivasi”. This paper will focus
| argely on the indigenous children of the North Eastern region of
India, in the overall context of the Indian Union.

Roots of Discrimnation

2. Discrimnation against the indigenous population in South Asia
has many roots: conquest and displacenent in ancient history,
exclusion fromthe nmai nstream cl ass and caste structures, into

whi ch they do not fit, isolation geographically fromthe nore
settl ed and feudal social and cultural environments of the ancient
and nedi eval “Indian” ki ngdormns.

3. Col oni zation played a contributing role in the enhancenent of
this discrimnation in British India. Despite inperialism

consi derabl e regard for the classical South Asian social and

cul tural mainstreans devel oped in academ a and subsequently in the
political acknow edgenent of these. |ndigenous peoples on the

ot her hand, were largely perceived as “primtive” worthy of

ant hr opol ogi cal rather than any other consideration, to be at best
benevol ently either brought into the fold of civilization or
preserved in their splendid barbarity!

4. The successor governnent of the Indian Union has continued in
such nodes, tenpered however with the insatiable thirst of a new
born and i npoveri shed country struggling to find a prom nent place
in the econom c and political hegenonies that rule the world
today. Wth this substantial popul ation of indigenous peoples it
IS both surprising that these are sone of the nost discrimnated
group entities in the supposedly denocratic Indian polity and

obvi ous why they should be kept so.

5. It is only with the acceptance of this unpal atable truth: that
it isinthe inmediate interest of the devel opnent thrust of

I ndian state to nmaintain indigenous peoples in their

di senfranchi sed condition, that it is possible to make sense of
the system c action and inaction that characterizes discrimnation
agai nst indi genous children in India.



I ndi genous children and the Convention

6. What is the position of the Convention of the R ghts of the
Child concerning the specific needs of indigenous children? At
first glance there are only two Articles? that explicitly address
t he question of indigeneity. However, the nunmerous references to
famly, community participation and cul ture appropriateness of

i nterventions and services®, the prohibitions against

di scrimnation on any grounds* make it clear that the drafters of
the Convention intended the broadest interpretation of its

| anguage, in favour of the child, in every circunstance.

7. Moreover the | anguage of the Preanbul ar section and the overal
| anguage of the Convention is evidently enabling rather than
limting, “[taking] due account of the inportance of the
traditions and cultural values of each people for the protection
and har noni ous devel opment of the child”.®

8. What is or nust be expected as “due account” in the case of

i ndi genous children in order that the Convention may be applied in
a non-discrimnatory, inclusive, participatory and effective
manner in the Indian context? It may be of value here to | ook at
speci fic cases of the system c inpact of non- recognition or
discrimnation in order to answer such a question.

The basis of discrimnation

9. The first question that conmes to mind in the search for
informati on i s who and where are these mllions of children? Their
identity and | ocation. The geographical |ocations are spread
across India |Indigenous peoples’ territories exist in every state
of the country, in larger or snaller areas®.

10. A major concentration is the North East region of India; one
of the largest territories in the country still dom nated by

i ndi genous peoples in their traditional territories’. They are
coastal or plains peoples, riverine or nountain dwellers, with a
range of cultures to match the terrain. However |arge and

i ncreasi ng popul ati ons of indi genous peoples also live in non-
traditional environments, rural or urban, even in those areas
where the Census of India does not reveal their presence.?

11. The primary line of discrimnation being drawn, it is not
surprising that discrimnation perneates every |evel of policy,
and, concomtantly, of planning and social services. Indigenous
peopl es’ identities are not recogni sed nor, therefore, are their
rights or needs visible as legitinmate aspirations in this

gar gant uan denocr acy.



I ndi genous children in the North East region of India: Concerns of
Sur vi val

12. The situation of the peoples of the North East region of

I ndia, hone to over 200 indigenous peoples, is strongly
illustrative of this situation. In ternms of food security and food
availability, data is not available in nost of the areas except
for the State of Assam which is identified as having a noderate
probl em®

13. However considering that indigenous and tribal child

popul ations in even the nore prosperous states of India are
suffering malnutrition and starvation incidence far higher than
the national average!® it is not surprising that the Union Health
M nister in January 2001 comrented on the increasing neonatal
morbidity and nortality in the region.!

14. The word used by the Mnister hinmself needs to be stressed -
“increasing”. This is an apparent anomaly. The usual contexts of
strong male child preferences, extrene discrimnation in caring
for girl children, |ack of education, especially of wonen or | ow
status of wonen are not largely present in the mgjority of
societies in the region.'® Way then, when India is claining to have
i mproved its performance on these basic indicators, are these

regi ons denonstrating a noticeable downward trend?

15. It is well recognised, all over the world today, that the
survival and devel opnent of indigenous peoples is closely tied to
their traditional |ands.'® These | ands provide not only food and
medi ci nal products, shelter materials and other tangi bl es w thout
whi ch nere physical survival and well -being are threatened, but

al so are the basis of comunity, identity, history and cul ture.

16. What is the record of the Governnent of India* in protecting
i ndi genous peoples’ rights to lands in this region?

17. Anachronistic colonial |aw based on the prem se of terra
nul | i us governs indi genous peoples’ lands like all other |lands in
the territory of the Union of India. A range of |aws therefore
l[imts indigenous peoples’ rights to their ancestral territories
and policies including forest and conservation |aws, |and

acqui sition | aws and devel opnent polices demandi ng | and

resour ces. *°

18. Massive influxes, encouraged by the State, of nainstream

et hnoses, into indigenous |ands'®, the on-going situation of arned
conflicts, rapid and i nposed urban devel opnent, the growth of
extractive industry and plantations all make exorbitant demands on
these | ands, many of which support uni que, sensitive and fragile
ecosystens whi ch have been mai ntai ned and possi bly enhanced, for



t housands of years by the indi genous peoples, while supporting
their survival and uni que devel opnent of cul tures.

19. There is not only a lack of but a reluctance to conprehend the
critical inportance of traditional |and resources held by

i ndi genous | aw and practice to the survival and well being of

i ndi genous peopl es and consequently to indigenous children.

20. There is, therefore, neither serious political conmtnent nor
effort to assure that indigenous children are not deprived of
these rights. Wth the grow ng marginalization of those called the
Poor , whether they are indeed poor or nore accurately rendered
poor by deprivation of their wealth and non-recognition of their
rights to it, indigenous children are probably the one of the nost
vul nerabl e sections of Indian society today.

21. The Governnent of India s First Periodic Report to the
Committee on the Rights of the Child clubs together mnorities,
backward cl asses and Schedul ed Tri bes and Castes, under a chapter
on “Special Protection neasures” listing the constitutional and
policy provisions allocated for these and the statistical evidence
to denonstrate India s commtnent.?’

22. However a very superficial look at the ground realities would
di sabuse any observer, regarding the actual extent of

di scrim nation. |ndigenous children remain at the bottom of al
the statistics on survival, devel opnent.

Devel opnent and di spl acenent

23. The irony is that indigenous peoples’ lands are the focus of
much devel opnent activity especially in the | ast few decades. The
exploitation of mneral resources, other natural resources such as
ti mber or plantations of agro-industry, hydro-power generation are
largely if not all inplenmented or planned on indi genous
territories.

24. Wy, therefore, do indigenous peoples and their indigenous
children, not benefit fromthese initiatives? The answer is a two-
fold discrimnation. On the one hand, when such initiatives take
pl ace, no provisions are nmade for inclusion of indigenous peoples
into the devel opnment paradi gm posited by the projects.

25. On the other hand indi genous peoples (including their
children) are very often perceived as an obstruction that nust,
one way or another, be renoved at the | owest cost to the project.
Thi s al nost always inplies displacenent without rehabilitative
nmeasures (which are extrenely high cost). The statistics on

di spl acenent in India (some 40 mllion people at the | owest
estimate) are in the majority indigenous.



Arnmed conflict

26. The refusal of India to recognize that it hosts a nunber of
extended arnmed conflicts results in endem c discrimnation against
children in such areas. Specifically, in the North East region of
India and in some Eastern States, indigenous children are the
sufferers of nultiple discrimnation. Wiile in the North Eastern
States, conflict between India s Security Forces and the numerous
armed opposition groups is consistently reflected as “Terrorism”
thereby allow ng the Governnent to inpose what anobunts to extended
martial law in the region.

27. In sone areas several generations of children have grown up in
this abnormal environment of suspension of their civil rights?®,
including the right to life. Wiile children of nenbers of security
forces receive considerabl e support, the vast ngjority who are

i nevitably indigenous, are discrimnated against in rehabilitation
or support progranm ng.

28. Not only this, children are frequently targeted for aggressive
or reprisal action by Security forces. The jurisdiction of the
Juvenile Justice Act, itself a Special Legislation'®, is in
conflict with national Security Legislation which awards martia

| aw powers and inpunity in the national courts to the Security
forces.?® This in fact rempves the vast majority of children taken
into custody or sought to be taken into custody fromthe purview
of the JJAct in these regions.?

Concl usions and corrective neasures in the child rights framework

29. A clear understandi ng needs therefore to be devel oped
regardi ng the |inkage between children’s issues and indi genous
children’s issues by all sectors of society and civil society in
particular. Wile anti-discrimnation positions and | aws regarding
children in general are a good baseline on which to start, this
cannot be the standard set for indigenous children. Standards set
for indigenous children nust take into account their own
realities: Primarily that they are indigenous. Their survival,
protection, devel opnment and participation depend on their
identification as indigenous in the first place. The refusal to
nanme or identify themas such is the foundation of discrimnation
agai nst them

30. Request the Commttee to nake the foll ow ng recomendati ons:

a. The Governnment of India nust effect appropriate changes to
ensure that the rights of indigneous children are adequately
addressed by all policies and programres undertaken by The
Governnment of India that have inpact on their |ives.



The Government of India nmust fornulate and inpl enent policies
and programme for pronoting the rights of indigenous children.

The Government of India nmust ensure that the policies and
programes on Enpl oynent, Heal t hcare, Education, Housing, and
Publ i c Representation does not discrimnate agai nst indi genous
peopl es and their children.

The Governnent of India nust pronote and protect the right to
life, physical and mental integrity of indigenous children,
youth and their communities, especially those exposed to or
involved in armed conflict or other vulnerable situations.

The Governnment of India nust ensure pronpt and just puni shnment
on all those found responsible for violations of human rights
commtted against children, including violations of the rights
of juvenile detainees. Children in conflict with the | aw nust
be treated in accordance with the provisions of the Juvenile
Justice Act 2001 whet her under proceedi ngs of apprehension or
i n custody.

The Government of India nust adhere to the principles, and the
provi sions of the International Covenant on Civil and Political
Ri ghts and the recomendati ons of the Human Rights Conmittee,

I nternational Covenant on Econom c, Social and Cultural R ghts
and its Conmttee, International Covenant on the Elimnation
of Discrimnation of all Forns of Discrimnation and the
recommendations of its Comrittee with special attention to the
I mpl i cations for indigenous children.

Expedite ratification and inplenentation of the Convention
Agai nst Torture and Other Forns of Cruel, |nhuman or Degradi ng
Treatment or Punishnent and its two Optional Protocols.

Ensure that the Governnent of India respects the need for
taking prior informed consent, participation of indigenous
peoples in fornulation, inplenmentation and benefit sharing in
al | devel opnent projects especially hydro-power projects,

m ning and other extractive industries and plantations.

Mandatory trai ning and educati on on the Convention on the
Rights of the Child and collective rights of children, and the
rights of | ndigenous peoples anong all |evels of administrative
Institutions, civil authorities and arned forces.

| mpl ement the recommrendations nmerging fromthe previous

exam nation of India s country report by the Conmttee on the
Rights of the Child without any further delay and encourage

i nter-governmetal agencies such as UNICEF to effectively
support the governnments efforts to honour its commttnments to
chi | dren.



!C.R Bijoy, PUCL Bulletin, February 2003; The Adivasis of India - A History of
Di scrimnation, Conflict, and Resi stance.

ZArticles 17 and 30, Convention on the Rights of the Child

3Convention on the Rights of the Child, Article 5: ‘States Parties shall respect
the responsibilities, rights and duties of parents, where applicable, the
menbers of extended fam |y or conmunity as provided for by |ocal custom |ega
guardi ans or other persons legally responsible for the child, to provide, in a
manner consistent with evol ving capacities of the child, appropriate direction
and gui dance in the exercise by the child of the rights recognized in the
Conventi on.

Article 15, United Nations Draft Declaration on the Rights of Indigenous

Peopl es: ‘1 ndigenous children have the right to all levels and forns of
education of the state. All indigenous peoples also have the right and the right
to establish and control their educational systens and institutions

provi ding education in their own |anguages, in a manner appropriate to their
cultural methods of teaching and | earning.

I ndi genous peopl es have the right to special measures for the inmmedi ate,

ef fective and continuing inprovenent of their econom c and soci al

conditions, including health and social security with the particular attention
be paid to the rights and special needs of indigenous wonen, youth, children.

4 convention on the Ri ghts of the Child, Article 2, 28 and 30: State Parties
shall respect and ensure ..rights....w thout discrimnation of any kind
irrespective of the child s or his or he parent’s or |egal guardian’s race,
color, sex, |anguage, religion, political or other opinion, national, ethnic or
social origin, property, disability, birth or other status. States parties shal
take all appropriate neasures to ensure that the child is protect against al
fornms of discrimnation of punishnent on the basis of the status, activities,
opinions, beliefs of the child s parents, |egal guardians, or fanily nmenbers.
Part 1, paras 15, 18, 19, 22 of the Vienna Declaration on Human Ri ghts
Commitnments 4 and 5 of the Copenhagen Decl aration on the World Summit for Social
Devel opnment

Para 24 and 32 of the Beijing Programme of Action, Wirld conference on Wnen
Para 7, |stanbul Declaration, Habitat I

Articles 2 and 4 of the Declaration on the Elinination of Al forms of

I ntol erance and of Discrinination based on Religion or Belief

Article 1, 2, 7, and 23 of the Universal Declaration of Human Ri ghts

Article 2, 3, 7 and 13 of the International Covenant on Economic, Social and
Cul tural Rights

Article 2, 3, 14, 23, 26, 27 of the International Covenant on Civil and
Political Rights

Article 2, 7, 10, 11, 12, 14, 15, 16 of the Convention on the Elim nation of Al
Forms of Discrimnation Against Wnen

Articles 3,4 and 5 of the Convention Against Discrimnation in Education

°Preambul ar paragraph 12, Convention on the Rights of the Child

®India’s First Periodic Report to the Conmmittee on the Rights of the Child, 2001
Pg 406 -428



"The highest ethnic diversity anmong the indi genous population is in the North
Eastern region, where 220 distinct groups have been identified and

conprise approximately 12% of the total indigenous popul ation of India:

I ndi genous People’s Self Determ nation in North East India by Christian Erni

I ndi genous Affairs, Self Determ nation, March 2001, International Wrkgroup on
I ndi genous Affairs.

8Census of India 2000 nakes no reference to these at all.
*World Food Programme

0 The Hindustan Times (16 April 2001) reported neo-natal deaths of 8000 triba
children in Nasik revenue division, State of Mharashtra, between

1995 and 2001. The deaths were clearly related to food insecurity in one of
India’ s wealthiest states including poor maternal nutrition and with high

i ndicators of malnutrition in other siblings

11 The Hindustan Tines, 11 January 2001

2. Or for that matter, present to the same extent in tribal / indigenous
societies in India, in conparison to nmainstreamcultures. However, despite this,
the norbidity statistics for Schedul ed Tri bes and Schedul ed Caste children are a
frightening near 85 per thousand with reliable data not avail abl e

from many areas.

13 Lands include water bodies and courses, natural features and resources, flora
and fauna

% Historically, nost indigenous territories until the time of British

coloni zation were left largely to thenselves. COccasional forays by the sub-
continental feudal states attenpted forays into their territories sonetines to
extend | and hol di ngs, nore often to raid, nost frequently for passage to

the next mmjor town, for conquest or other reasons. The British followed a
simlar pattern, using indigenous territories as corridors rather than
attenpting to inmpose administrative fiat, conpelling access to sonme resources
usually minerals or tinmber, nore rarely demandi ng | and hol di ngs, such

as in the case of Sikkimwhich | eased the approximate territory of what is today
the Darjeeling District of West Bengal for tea plantations.

Subsequently, the Governnent of India encouraged nmassive nmigration from Nepa
into this area in order to consolidate its political hold over the

i ndi genous peoples and the territory, particularly after the merger of Sikkim
into India.

1 OF the not less than 40 million displaced people in India, the great majority
are indi genous people. At present the Mnistry of Environment is working with
the support of some environnent agencies and NGOs to inplenent a nmassive Forest
and conservation area eviction programe. In the North East region these are

i ndi genous peoples and these forests are traditional territories. Wiat wll
happen to these children? No doubt the majority will mgrate to cities and
occupy sluns as they have in the past, where they are not even identified as
tribal/indi genous any nore.

16 popul ati on Growth and Alien Influx, Aribam Brajakumar Sharma, Manipur: Past
and Present Vol |11 Edition Dr Naorem Sanaj aoba 1996, Mani pur
A Prelimnary Report on Human Rights in the North, Conpiled by | NDEGENE , CCRE

7 The Constitution of India seeks to protect aliens, except eneny aliens under
Articles 14, 20(1), (2) and (3), 21, 25(1), 27 and 28(3). In all these

provi sions of the Constitution the guarantee is extended to all persons,

i ncluding ‘refugees’. Page 331,



Article 51 (a) of the Constitution states: “It shall be the duty of every
citizen of India to defend the country and render national service when called
upon to do so”. However, there is currently no conpul sory recruitment in India,
page 339.

The GO has repeal ed the Juvenile Justice Act, 1986 and introduced the Juvenile
Justice (Care and Protection of Children) Act, 2000 that has cone into force
from1l st April 2001. Page 341

The Juvenile Justice (Care and Protection of Children) Act, 2000 ensures that no
child is deprived of his/her liberty arbitrarily or unlawfully, according to
Section 12 of the Act. Arrest, Detention or inprisonnment of a child is used as a
measure of last resort if there appear reasonabl e grounds under the Juvenile
Justice (Care and Protection of Children) Act, 2000. Page 357

Section 14 of the Juvenile Justice (Care and Protection of Children) Act, 2000
prohi bits sentencing of a delinquent Juvenile to death or inprisonnent or
comritment to prison in default of paynent of fine or in default of furnishing
security. Sinmilarly, the Indian Penal Code prohibits inposition of death penalty
on children. Page 361

The Juvenile Justice (Care and Protection of Children) Act, 2000 states that the
rehabilitation and social integration of a child shall begin during the stay of
the child in a children’s hone or special hone and the rehabilitation and soci al
integration of children shall be carried out alternatively. Page 3638

8 | mposition of continuous “disturbed areas” declaration along with use of
armed forces of the Union over entire state of Manipur since 1980...every person
i n Mani pur under the age of 18 was born during this during this period

recogni zed as abnornmal by Indian | aw, page 7

Chi |l dren of Mani pur: A Supplenentary Report on the Rights of the Child,
subnmtted by Centre for Organi sation, Research and Education to the

Conmmittee on the Rights of the Child in the consideration of the initial reports
of States Parties due in 1995

19 j.e., superceding other legislation affecting the subject

20 The Armed Forces (Special Powers) Act, 1958; The National Security
(Amendnent) Act, 1980, Unlawful Activities (Prevention) Act, 1967, The
Punjab Security of the State Act, 1953, the Seditious Meetings Act, 1911.

2L «Juvenile Justice (Care and Protection of Children) Act, 2000: Does it
provide Protection for Children in Armed Conflict”, a paper by Arvind Narrain,
Centre for Child and Law, National School of Law India University, presented at
the First National Wrkshop on Children in Arnmed Conflict, 10-12

January 2002, Shillong, Meghal aya.



