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Introduction

Preparation of the NGO Report


This report to the U.N. Committee on the Rights of the Child (hereafter referred to as “the U.N. Committee”) has been prepared by the Committee for NGO Reporting on the Convention on the Rights of the Child (Japan), a coalition of some forty NGOs and individual experts. The present version is an advanced summary of the full NGO report, which will be submitted to the pre-sessional working group of the U.N. Committee in October 2003.


The NGO report builds on the previous one, The Convention on the Rights of the Child: 95 Issues to be Solved in Japan, which was coordinated by Federation for the Protection of Children’s Human Rights, the secretariat of the present Committee for NGO Reporting, and International Movement Against All Forms of Discrimination And Racism - Japan Committee (IMADR-JC). The first NGO report was highly appreciated by the U.N. Committee, some members of which explicitly advised the Government of Japan to take into consideration its ninety-five issues in the implementation of the Convention on the Rights of the Child (hereafter referred to as “the CRC”).


After the consideration of Japan’s initial report by the U.N. Committee, Federation for the Protection of Children’s Human Rights has made tremendous efforts to follow up the U.N. Committee’s recommendations. Together with IMADR-JC, it published a book, The Future of the Convention on the Rights of the Child: Making Use of the Recommendations of the U.N. Committee on the Rights of the Child, providing detailed analysis of the U.N. Committee’s concluding observations as well as the transcripts of the dialogue between the U.N. Committee and the delegation of Japan. It also served as the secretariat for NGO reporting to the U.N. Committee on Economic, Social and Cultural Rights, which considered Japan’s second periodic report in August 2001. It has continued to send Yuji Hirano (Kamori), co-director of the organization and one of the principal coordinator for the present report, to each session of the U.N. Committee in order to follow and benefit from its work. Its work includes translation of all the general comments adopted by the U.N. Committee as well as recommendations from the general discussions.


The present summary aims to provide an overview of the implementation of the CRC and the U.N. Committee’s recommendations after the initial report. The unabridged version, which will be submitted in October 2003, contains more detailed information and available statistics on each topic, together with recommendations to the Government.

General Assessment of the Implementation of the CRC in Japan


After the consideration of Japan’s initial report by the U.N. Committee, there has indeed been some progress in the implementation of the CRC, namely in the field of protection of children. This is particularly evident in the measures taken to protect children against commercial sexual exploitation (see p.10) and child abuse (see p.7). Also, Japan has expressed its commitment to the protection of children’s rights by ratifying the Convention against Torture, ILO Conventions No.138 and No.182 and by participating in the United Nations Special Assembly on Children.

In general, however, sufficient efforts have not been made to ensure all the rights of all children under the jurisdiction of Japan in a holistic manner in accordance with the provisions of the CRC. In some fields, especially in the field of education (see pp.8-9) and juvenile justice (see pp.10-11), retrogressive measures have been taken in defiance of the spirit of the CRC and contrary to the U.N. Committee’s recommendations. Little attention has been paid to the CRC and the U.N. Committee’s recommendations during major reforms in these areas. Moreover, punitive and moralistic approaches have been emphasized in most fields instead of creating a supportive, enabling and empowering environment.


The Government Report itself indicates the unwillingness on the part of the Government to implement the provisions of the CRC and the U.N. Committee’s recommendations in a sincere and holistic manner. While the Government Report was prepared more in line with the U.N. Committee’s reporting guidelines than in the first time, it is still too legalistic and defensive rather than being analytical, frank and self-critical. It refers to the U.N. Committee’s recommendations less than ten times in the whole report, showing lack of accountability to the international community.

As a result of this indifference to the dialogue with the U.N. Committee, most of the U.N. Committee’s recommendations have not been implemented at all. The overall situation of children’s rights in Japan can be summarized as “one step forward, two steps backwards”.

I. General Measures of Implementation

Legislative Measures and Policies


Little effort has been made to improve the normative status of the CRC, which is indicated by the Government’s intention to maintain the reservation to and the declarations on its provisions without providing persuasive reasons. Courts have also been reluctant to apply the provisions of the CRC, partly because the Government representatives have argued for restrictive interpretations of them. While some legislative measures have been taken, little attention has been paid to the provisions of the CRC as well as the U.N. Committee’s recommendations to Japan, its general comments and its conclusions after the general discussions.


In spite of the U.N. Committee’s recommendation (para.30), there is no comprehensive policy on the rights of the child. The policies mentioned in the Government Report are neither comprehensive nor rights-based, and most of them lack specific time-bound targets and indicators. Due to lack of impact assessment and inadequate evaluation of the relevant legislation and policies, it is difficult to pursue effective policies for children.

Institutional Arrangements


In spite of the U.N. Committee’s recommendation (para.30), the Government has not taken measures to strengthen coordination of the implementation of the CRC. Ignoring the U.N. Committee’s explicit indication (para.8) that the U.N. Committee for the Promotion of Youth Policy is not an effective body for coordination, the Government Report (para.19) still presents the said Committee as a coordinating body for the implementation of the CRC. Although coordination and cooperation with NGOs has gradually been improved, it is not systematic and institutionalized yet.


The Government has also ignored the U.N. Committee’s recommendation (para.32) concerning independent monitoring of children’s rights, taking no measures to strengthen the existing system of Volunteers for Children’s Rights Protection (translated as Civil Liberties Commissioners for the Rights of the Child in the initial report) and rejecting the possibility of establishing an ombudsman for children (Government Report para.28).


The system of data collection remains inadequate. There are many areas where little or no data exist, including on children with disabilities who go to regular classes/schools. Even when considerable data exist, the Government Report does not submit them in some important areas, such as corporal punishment at school (para.162) as well as bullying (para.263) and non-attendance at school (para.268).

Resource Allocation


Because of the “structural reform with no sanctuaries” in response to the long-standing economic recession, child-related sectors are also under strict financial control. In many fields, including education and protection of children, financial and human resources are not ensured adequately enough to meet the needs of children. The present economic situation gives adverse effects on the situation of children, indicated by, for example, the increase of students who are forced to drop out of high school due to “economic reasons”. There is no institutionalized mechanism to ensure the best interests of children in the preparation of the budgets.

Awareness of the CRC and the U.N. Committee’s Recommendations


As is clear from the Government Report (paras.41-43), new measures have hardly been taken at the national level to keep and improve the level of awareness of the CRC among children and the general public. No measures have been taken, either, to know “the degree of public understanding of the CRC” (Government Report para.42). As for the results of the consideration of the initial report, the Ministry of Foreign Affairs did not go further than making the U.N. Committee’s concluding observations on its website, and the publication of what was discussed in the dialogue was left to NGOs.


Training of professionals working for/with children is not sufficient and systematic. Little measures have been taken to know the awareness of the CRC among professionals or to integrate its provisions and principles into their codes of conduct, making it difficult to assess the impact of the CRC and the U.N. Committee’s recommendations on their daily work for/with children. Many professionals are still resistant to the notion of “the child as a full subject of rights” (the U.N. Committee’s recommendation, para.33).

II. Definition of the Child


The age at which criminal procedures can be applied were lowered from 16 to 14 years of age by the revised Juvenile Law, making it possible to treat juveniles who are 14 and 15 years of age as prisoners (see also pp.10-11). In the meantime, different minimum ages for boys and girls (18 and 16 years of age respectively) have not been modified in spite of the U.N. Committee’s recommendation (para.35). There are other ages which deserve further review, including the high age at which a child is entitled to speak in family proceedings (15 years) and the low age of sexual consent (13 years).

III. General Principles

Non-Discrimination


The Government has declined to take pro-active measures to address various forms of de jure and de facto discrimination. While efforts have been made to promote equality between men and women, backlash against such efforts have also been reinforced partly because the issue is not addressed from a human rights perspective. Further efforts are also required to eliminate discrimination against children from Buraku communities, still being discriminated socially on the basis of a kind of caste system established in the 17th century, as well as children with disabilities who should be fully included in school and society (see p.9 for more information on children with disabilities).


Due to the Government’s indifference to discrimination issues, children belonging to minority groups are placed in especially difficult circumstances. In particular, foreign children, including children of undocumented immigrants, are sometimes deprived of essential services such as health care and education. Education of foreign children has also been concerns for other treaty bodies, since they are not the subjects of compulsory education and, even when they go to public schools, not entitled to receive education in their mother tongue. Lack of sensitivity to ethnic, linguistic and cultural backgrounds in education also applies to other minority children, including children whose (grand-)parents had come back from China after the World War II, children of the indigenous Ainu people and children living in Okinawa, the southern part of Japan.


Particularly worrisome is the fact that the Government Report does not contain any explicit mention to children of Korean origin, in spite of the fact that their situation was one of the most focused issues in the consideration of the initial report. In spite of the recommendations by the U.N. Committee (paras.13 and 35) and other treaty bodies, the graduates of Korean schools, maintained by Korean residents themselves, are still not able to sit for entrance examinations of many universities unless they are qualified in other ways. This also applies to graduates of other schools for students of Asian origin, while graduates of so-called international schools are likely to be qualified for university entrance examinations soon. Children of Korean origin have been subject to harassment and violence, too, reflecting tensions between Japan and People’s Democratic Republic of Korea.


In the light of these situations, it is urgently necessary for Japan to have comprehensive legislation against all forms of discrimination, which covers all the grounds enumerated in Article 2 of the CRC. The need for such legislation was indicated by the U.N. Committee (para.14), which indicated the need to protect children from discrimination on the basis of “birth, language and disability”. The need for anti-discrimination law was also indicated by other treaty bodies. In addition, discrimination against children born out of wedlock has been maintained in law, contrary to the strong recommendations by the U.N. Committee (para.35) and other treaty bodies.

Best Interests of the Child


In spite of the recommendation by the U.N. Committee (para.35), the principle of the best interests of the child has not been incorporated in any pieces of legislation and is not fully ensured in legislative, administrative and judicial procedures, including budget preparations. There are no formal procedures to consider the best interests of the child in legislative and administrative decision-making, leading to the enactment or proposal of some laws which goes against the best interests of the child. Typical examples include the revised Juvenile Law (see pp.10-11), criminalization of children who offered themselves for commercial sexual exploitation (see p.10) and the proposal to amend the Fundamental Law on Education (see p.8). Courts are also reluctant to apply the principle fully, for example, in cases concerning deportation of children of undocumented immigrants (see also p.9).

Right to Life, Survival and Development


The right of the child to life, survival and development has been compromised in various forms, including accidents at school and on the road, suicide, child abuse and stress in the education system. Inad






standards for play facilities and lack of supervision of unlicensed nursery care institutions have led to cases of serious injury or death of young children. In spite of the U.N. Committee’s recommendation (para.43) and that of the Committee on Economic, Social and Cultural Rights (August 2001, para.58), adequate measures have not been taken to alleviate excessive stress in the highly competitive education system, which has resulted in the continuous rise of the incidence of non-attendance at school (see also p.8-9).


Life, survival and development of children in Okinawa, the southern part of Japan, are highly affected by the concentration of the United States armed forces there. Many children have become victims of rape, violence and accidents caused by the U.S. military personnel. The exposure to noises caused by their military training has brought about negative consequences for education and health of children in Okinawa.

Respect for the View of the Child


Little progress has been achieved in strengthening the right of the child to express their views freely in all maters concerning them and to have them taken into consideration. There are still many areas where this right is not provided in legislation; the Government Report (paras.121-133) mostly refers to guidance of desirable practices, which are neither legal entitlements nor what is actually practiced. Even when the need to allow children to express their views is recognized, there is no requirement to give “due weight” to their views and no guidelines have been offered for this purpose.


Children’s participation in school remains to be difficult, as was pointed out by the U.N. Committee (para.13). Lack of legal obligations to hear children in disciplinary measures, which was not remedied through the revision of the School Education Law (Government Report para.122), should be considered as a breach of the provisions of the CRC. The activities of pupil or student councils (ibid. para.130) are defined as educational activities, thus having little impact on decision-making at school in most cases. These difficulties became especially acute when pupils’ or students’ views were hardly taken into consideration concerning the introduction of the national flag and the national anthem in school ceremonies (see explanations on the right to thought, conscience and religion in the next part). The Ministry of Education has carefully refrained from encouraging children’s participation which may have transformative impact on schools and communities, while encouraging their conformative participation in, for example, volunteer activities such as community cleaning and care of older people.


Although the Government’s intention to promote children’s participation in policy formulation (Government Report para.129) is welcome, sufficient efforts have not been made to give effect to the intention. The procedures for making input into policy formulation are neither child-sensitive nor widely known among children. Pro-active measures have not been taken to hear children concerning legislation and policies which will have direct impact on them. The Children’s Diet, which was welcomed by the U.N. Committee (para.5), was held again but as a one-off event without follow-up.

IV. Civil Rights and Freedoms


In this field, too, sufficient measures have not been taken to implement the relevant provisions of the CRC and the U.N. Committee’s recommendations, including the one concerning the child’s right to privacy (para.15). While the Government Report (paras.151-159) contains a long list of measures to ensure access to appropriate information (U.N. Committee’s recommendation, para.16), most of them focus solely on blocking “harmful” information from children, not paying enough attention to the promotion of media literacy which empowers children to live critically and positively in the media society.


Violence against children remains to be a major issue in schools and institutions (see the next section for information on child abuse). The incidence of corporal punishment, sexual violence by teachers and violence among students is still high, and the number of disciplinary measures against teachers involved in such violence has been on the rise. In spite of the U.N. Committee’s recommendation (para.45), the Ministry of Education has no intention to develop “a comprehensive programme” to deal with the issue. While some measures have been taken to address violence in child welfare institutions, in response to some serious cases which have caused wide public concern, remedies for children in institutions are still inadequate for effective prevention and protection.


Children’s right to thought, conscience and religion has been jeopardized through the forceful introduction of the national flag, Hinomaru, and the national anthem, Kimigayo, in school ceremonies. Although the national flag and the national anthem were formally recognized in law in 1999, many people, including children, are opposed to their introduction in educational activities because of its nationalistic and militaristic implications. Children’s opposition has been ignored or suppressed in many schools, which has led to denial of their right to have their views taken into consideration and, in some cases, even to threats by rightist forces.

V. Family Environment and Alternative Care


As is admitted in the Government Report (para.214), the cases of child abuse and neglect reported to the authorities has been on the dramatic increase, partly because of the improved awareness on this issue. While positive measures have been taken to address this problem, including the enactment of the Child Abuse Prevention Act, most of them are of a reactive nature and focus on the protection of victims after actual cases have happened, rather than taking a preventive approach. 


This has led to the increased dependence on the institutionalization of children. Contrary to the Government’s intention to promote foster care (Government Report para.191), the number of foster parents has continued to decrease over the years. Many of the institutionalized children cannot be reunified with the family, because adequate care is not provided to abusive parents in most cases. Individualized and specialized care for children, especially those who have been abused, remains to be inadequate, too.


In order to prevent child abuse and neglect as well as consequent separation of children from their parents, it is essential to provide sufficient support and assistance to parents. Many measures taken to this effect, however, have not been based on a rights-based approach, focusing more on raising the fertility level. In addition, moralistic attitudes against parents have come to the fore, blaming them for lack of child-rearing capacity or of control over their children, instead of considering broader contexts in which child abuse and neglect, juvenile crime and other problems occur.


These circumstances are aggravated by inadequate allocation of financial and human resources to social services. Child guidance centers and child welfare institutions do not have enough resources to meet the needs of families and children. Against this background, the role of police has become more and more emphasized in dealing with social issues, as is indicated by the Government Report (e.g., paras.199, 207, 209 and 211).


In addition, deportation of undocumented immigrants has given negative impact on their children (see p.9 for more detail).

VI. Basic Health and Welfare


Lack of comprehensive and age-specific services for adolescents has contributed to the worsening of their health. Problems involving adolescents, such as sexual behaviour and substance abuse, tend to be treated as delinquency issues rather than as health issues. Mental health of adolescents has attracted much attention, primarily due to sensational media coverage of juvenile crime and to the increase of young people who withdraw into home/personal room without physical contact with the outside world. It is hard for adolescents, however, to find services which provide them with accurate information, non-judgmental counselling and useful skills to enable them to face developmental and social challenges in a positive manner.


In particular, reproductive health of adolescents has been worsened to a critical level. The prevalence of sexually transmitted diseases has increased among adolescents; infection with HIV is on the rise among young people, which is exceptional among developed countries; and, while the incidence of abortion has decreased in general, this trend does not apply to the age group below 20 years. In spite of these facts and the U.N. Committee’s recommendation (para.42), opposition to reproductive health education has become stronger, making it difficult to help adolescents to protect themselves and lead healthy lives.

VII. Education, Leisure and Cultural Activities

Total Lack of a Rights-Based Approach to Education Reforms


In spite of the recommendations by the Committee on the Rights of the Child (para.43) and the Committee on Economic, Social and Cultural Rights (para.58), both of which called for a comprehensive review of the existing education system in accordance with the international human rights standards, the measures taken by the Government in recent years indicate total lack of a rights-based approach to education. While major reforms of the education system have been underway, the provisions of the CRC or the relevant general comments adopted by the two treaty bodies have hardly been referred to in the process.


One of the major aims in the present reform process is to foster nationalism and patriotism among children and adolescents, disregarding the fact that there are many children who are not “Japanese” in terms of ethnicity, language or nationality. This has led to the official proposal to amend the Fundamental Law on Education to this effect, paying little attention to the aims of education enumerated in Article 29, para.1 of the CRC which are well reflected in the present legislation. Little effort has been made to transform the education system and the school management so as to reflect these aims, in accordance with the General Comment No.1 of the U.N. Committee.


While there have been some positive measures to promote human rights education, it is not fully integrated into school curricula as was recommended by the U.N. Committee (para.44). The emphasis has been shifted to imposing moralistic standards on children, rather than to empowering them and helping them to develop life skills.

Stress in School and Non-Attendance at School


Due to this lack of a rights-based approach to education, the concerns expressed by the U.N. Committee (paras.22 and 24) have not been addressed in an effective manner. Although the Government Report does not refer to full statistics (para.268), non-attendance at school has continued to rise and more than 130,000 pupils/students do not go to school because of stress, violence and other factors in school (see p.6 for information on violence in school). The measures aimed at reintegrating them into school, rather than making schools “fit for children”, are not in the best interests of the child and has proven to be ineffective. The right of these children to education is not guaranteed in a sufficient manner, partly because alternative forms of education by parental initiative, such as home-based education, are not officially recognized.

On the other hand, teachers have not been given sufficient support to address educational and developmental needs of each child. Many teachers still have to teach 30-40 children in one class, and burdens on them have become heavier with the introduction of the new curriculum standards.

Education of Children with Disabilities

As is clear from the Government Report itself (para.218), the principle of education for children with disabilities is still “separation and segregation” in the name of special care, contrary to the U.N. Committee’s recommendation (para.41) and the relevant international standards which call for their inclusion. Although many children with disabilities go to regular schools under the discretion of local boards of education which respond to children’s and their parents’ wishes, the Ministry of Education has declined to collect data on their actual circumstances and to provide necessary support in the integrated setting. The new policies referred to in the Government Report (last part of para.41) are likely to defer the inclusion of children with disabilities further, because local boards of education will be forced to admit them only when they meet the particular standards. Young people with disabilities face difficulties in receiving higher education, too, since necessary support is not given to them in entrance examinations and campus lives.

VIII. Special Protection Measures

Children of Refugees and Undocumented Immigrants


Many children of undocumented immigrants have been subject to detention and degrading treatment in detention facilities, contrary to Article 37 and other provisions of the CRC. There is no legislation to restrict such detention and to ensure appropriate treatment during detention; the Ministry of Justice has argued that Article 37 (b) and (c) only applies to criminal detention, not to administrative detention under the Immigration Act. Even when such children are not detained, they are often separated from their parent(s) who are detained as a rule with or without compelling reasons.


The best interests of the child are not sufficiently taken into consideration in the deportation procedures, and many of these children are deported without adequate assessment of the impact of the decision, for example on their education in the country of origin. Courts have also been reluctant to apply the principle of the best interests of the child on appeal, stating that the principle only applies within the framework of immigration procedures.


In addition, Japan has been very reluctant to admit refugees, including minors, having recognized only 300 persons or so as refugees in more than twenty years since it ratified the Convention on Refugees. Adequate protection and assistance is not provided to asylum-seekers, including minors, during the asylum procedures.

Sexual Exploitation and Abuse


Positive measures have been taken to combat commercial sexual exploitation of children, including the enactment of the Law for Punishing Acts Related to Child Prostitution and Child Pornography and for Protecting Children (May 1999), the formulation of a national plan of action on this issue (February 2001) and the hosting of the Second World Congress against Commercial Sexual Exploitation of Children (Yokohama Conference, December 2001).


However, emphasis has been placed more on the punishment of perpetrators than on the provision of care and protection for child victims. In addition, there are no successful cases of extra-territorial application of the above-mentioned law. The greatest concern is that the principle of decriminalization of child victims has not been fully applied. The situation became worse when a new law (May 2003), aiming to protect children by regulating websites which facilitate contact between men and women, introduced criminal sanctions against children who offered themselves for sexual activities for remuneration. It will discourage adolescents, who were victimized through sexual exploitation, from seeking help.


Sufficient efforts have not been made to address trafficking of children for sexual and other purposes, both in terms of legislation and research. Victims of trafficking are likely to be treated as undocumented immigrants, who will be deported without moratorium for recovery and for legal procedures against perpetrators.

Revision of the Juvenile Law


Contrary to the detailed descriptions in the Government Report (para.295 and thereafter), the revised Juvenile Law, reflecting punitive attitudes to juvenile crime and delinquency which has been prevailing in Japan, is not compatible with the philosophy of the CRC and other relevant international instruments as well as the U.N. Committee’s recommendation (para.48). The revision was conducted without regard to the international standards in this field and on the basis of emotional reactions to juvenile crime, rather than of scientific analysis of what is happening.


Problems in criminal investigations of the accused juveniles, including the use of daiyo-kangoku (substitute prisons, police custody during investigations) and lack of legal assistance, were not addressed at all through the revision. The length of pre-trial detention was extended to more than two months.

The juvenile court system has been largely transformed, too. The age at which criminal procedures can be applied was lowered from 16 to 14 years of age. If a juvenile accused of certain offences is over 16 years of age, the juvenile court is required to transfer the case to the criminal court unless special circumstances exist. The prosecutor is now able to participate in juvenile trials, if certain conditions are met, and to appeal to a decision of the juvenile court. These changes will bring the juvenile procedures closer to adversarial ones, which will make it difficult to support juveniles in rehabilitation.


Sanctions against juveniles were also reinforced. As has been stated, the court can now impose criminal sanctions on juveniles who are 14 and 15 years of age, still being subjects of compulsory education. While those juveniles are placed in juvenile training schools until 16 years of age, the prospect for being sent to juvenile prisons will compromise correctional education in juvenile training schools, which has proven to be effective than the one provided in prisons.

On the other hand, sufficient effort has not been made to promote community rehabilitation and to adopt comprehensive preventive strategies. Privacy of the accused juveniles have sometimes been disclosed on the media and Internet, in spite of the prohibition under the Juvenile Law.
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