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Preface

Righting the wrongs: The reality of children’s rights in Wales uses the United Nations Convention on the
Rights of the Child’s reporting framework to provide an interim analysis of how far children’s rights have
been realised in Wales since the UN Committee on the Rights of the Child highlighted its areas of concern
in its last report on the UK in 2002.

The process of preparing this report has presented the unique opportunity of including the expertise of a
diverse section of the non-governmental and academic community working with and for children and
young people. Using the lens of children’s rights the different contributors provide detailed analyses on:
Participation, Corporal Punishment, Child Protection, Child Poverty, Health Inequalities, Education and
Citizenship, Asylum Seeker Children, Disabled Children, Looked After Children, Sexual Exploitation and
Juvenile Justice as well as measures taken to implement the UNCRC in Wales.

The contributors identify gaps and weaknesses (as well as strengths) in the available information and make
recommendations for action. In this context, we trust that Wales will be in a stronger position to assess the
position of its children’s rights as it approaches 2007 — the time for the UK’s next periodic report to the UN
Committee on the Rights of the Child.

The report will be of interest to policy makers, service managers, practitioners, young people and all
concerned with promoting and realising children’s rights in Wales.
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Foreword

Active, informed and positive citizenship is at the heart of the Welsh Assembly Government’s approach to
policy making. This commitment extends to all of our work around children and young people. I believe
that the Assembly Government has been highly effective in delivering policies and programmes that protect
and promote the rights and interests of the children and young people of Wales in the relatively short time
since the last State party’s Report in 2002.

Ours is an approach firmly grounded in the UN Convention on the Rights of the Child. Ours is an
inclusive and a participative approach. Ours is an approach which aims to engage children and young people
in the lives of their communities and which seeks to develop their capacity to understand and to play a part
in the social and political processes that shape their lives.

I am proud of what has been achieved by the Assembly Government since 2002 although I recognise that
there is always more still to be done. I welcome this report as part of a process of constructive engagement
with many of the agencies, authorities and individuals with whom we share many ambitions for the future
of Wales™ children and young people. It is another example of a purposeful dialogue that has already
produced a great deal but which has even more to yield in the future.

S Hot

Minister for Assembly Business, Equalities and Children
Welsh Assembly Government



Foreword

Non-governmental and academic communities have a long and proud history of championing the rights of
children and young people. This role has been formally recognised by the United Nations Committee on the
Rights of the Child who routinely seek their views on how the States who have signed up to the UN
Convention on the Rights of the Child are doing in furthering children’s rights. In Wales we are particularly
well-served by a range of dynamic and committed organisations and individuals working for and with children.

Righting the Wrongs is a thorough and well-researched analysis of how far children’s rights have progressed in
Wales since the last UNCRC report on the UK.

It will prove a real aid to those with children’s interests at heart, whether they are professionals, service
managers or even young people themselves.

A core part of my job is to further children’s rights and I have found the document thought provoking and
interesting. It has, for instance, reinforced my view that the Welsh Assembly Government should develop a
tool to assess how all its activity affects children. The document is challenging as well — some of its
recommendations suggest how I could be doing my job better!

That is what realising children’s rights is all about — challenging ourselves, our colleagues and government to
live up to the promises made to our children when we signed up for this UN Convention. This document is
an important part of the process and I commend it to you.

Peter Clarke
Children’s Commissioner for Wales
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Introduction

United Nations Convention on the Rights of the Child (UNCRC)

The United Nations Convention on the Rights of the Child was adopted unanimously by the United
Nations in 1989 and has achieved the highest level of acceptance of any human rights instrument. An
almost universal ratification provides a powerful endorsement to the significance of children’s rights. It has
also been described as the most complete of the international human rights instruments as it includes civil
and political, and economic, social and cultural rights. The substantive articles of the Convention as well as
those identified as the ‘guiding principles’ aim to ensure, to the maximum extent possible, children’s survival
and development.

The United Kingdom ratified the Convention in 1991. Once a government signs the Convention, it is
called a State party. State parties that have ratified the Convention are obligated to submit detailed reports
within 2 years of ratification and thereafter every 5 years to the UN Committee on the Rights of the Child.
The UK State party submitted their initial report in February 1994 and their second report in January 1999.
The UK Department of Health co-ordinated the first two reports together with the appropriate departments
in Northern Ireland, Scotland and Wales. The Children and Families Directorate in the Department for
Education and Skills is responsible for co-ordinating the next State party submission. The UN Committee
released the last UK Concluding Observations in October 2002. The UK has been asked to submit their 3rd
and 4th consolidated report to the Committee in July 2007.

The UNCRC is one of the few Conventions that confers a formal role on non-governmental organisations
(NGOs). This is in recognition of the expertise these groups have, to provide an alternative analysis of
children’s experiences as well as relevant and reliable information on areas which may be covered inaccurately
or inadequately by the State party’s report. The UN Committee invites the voluntary and NGO sector to
prepare what is called an alternative report. The Committee encourages State parties and NGOs to include
in their respective reports, the views of children and young people. The process of preparing the alternative
report should provide an important occasion to include the expertise of a diverse section of the NGO
community working with and for children and young people. The Committee “welcomes the development of
NGO coalitions and alliances committed to promoting, protecting and monitoring children’s human rights and
urges Governments to give them non-directive support and to develop positive formal as well as informal
relationships with them”."

The process of preparing both State party and alternative reports offers an invaluable opportunity to conduct
a comprehensive review of the various measures that have been undertaken to harmonise national law and
policy with the Convention. On receiving the State party and alternative report the Committee holds verbal
hearings with the NGOs and relevant independent monitoring institutions.

On the basis of all of the evidence that is presented, the Committee then has an opportunity to cross-
examine the government on the progress that is being made in realising children’s rights. The UN
Committee then issues its recommendations to the State party on how it can aim to achieve compliance
with the UNCRC. The recommendations (known as the Concluding Observations) then become the
starting point of the next reporting process.

As there is no individual court, sanctions are not available to the UN Committee but it is internationally
shaming if the State party is found not to be progressing in its compliance with the UNCRC. The process of
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achieving compliance with the UNCRC is seen to be an incremental one with State parties not expected by
the Committee to have fully implemented each and every area of the Convention immediately. The ongoing
dialogue between State party and Committee that the reporting process systematises is one of constructive
criticism supported by advice on implementation. This encourages governments to makes efforts to achieve
positive changes for children and young people between reporting sessions.

A Wales perspective on the progress of the Concluding Observations 2002

The population of Wales is nearly 3 million, approximately 5% of the total population of the UK. There are
nearly 700,000 children under the age of 18 accounting for 24% of the population. Wales is following the
UK trend of having an ageing population. Over a quarter (28%) of households in Wales are made up of
families with dependent children. Households with lone parents and dependent children have increased to
7.3% of the total (5% in 1991), as have households with cohabiting couples with dependent children.?

Wales is a country that includes areas experiencing pronounced deprivation and recorded levels of child
poverty in Wales are higher than in other parts of Great Britain.* The numbers of children living in poverty
has fallen in Wales (and across the State party as a whole) but in 2003-4, twenty seven percent of children in
Wales were still living in poverty." In Spring 2004, 19.4% of children in Wales lived in workless households
compared to 16.4% in the UK as a whole.”

The population of Wales is overwhelmingly White as described by respondents” ethnicity in the 2001
Census. Only 2.1% of the population of Wales are from non-White ethnic backgrounds. This proportion
has increased from 1.5% in 1991 and is largely as a result of increases in the proportion of Indian, Pakistani
and Bangladeshi people. The 2001 Census figures indicate that about a half of the Black and Asian
population of Wales lived in Cardiff, as did a third of the Mixed and Chinese groups.®

Wales is officially a bilingual country and the 2001 Census indicated an increase in the use of the Welsh
language after many years of decline. In 2001, 21% said they could speak Welsh compared to 19% in 1991
(and 54% in 1891). This percentage increases amongst children with 39% of children aged 10 to 15 years
able to speak, read and write Welsh.”

The issue of rights and well being of children has been significant on the Welsh political landscape for many
years not least because there have been strong links between governmental and non-governmental
organisations. Since the devolution settlement and the establishment of the National Assembly in Wales in
1999, there has been a plethora of policy and strategy documents relating to children and young people. The
emphasis on the importance of children’s rights can most clearly be seen when the Welsh Assembly
Government within the limits of its powers® adopted the Convention as the basis of all its policy making for
children and young people, positioning its overarching strategy for children and young people within a

rights based framework linked to UNCRC implementation.’

Children in Wales, the umbrella body for children’s organisations in Wales has led the way in promoting the
UNCRC in Wales and engaging in the UN reporting process. In 2002, the current UNCRC Monitoring
Group was established. This is an alliance of agencies and academic institutions at the national level
convened by Save the Children and tasked with monitoring the implementation of the UNCRC in Wales.
The strengthening of the UNCRC Monitoring Group has meant that there is an increasing engagement of
NGOs, and the academic sector in developing an understanding of the Convention and becoming involved
in the monitoring and reporting process. It has also developed an important constructive yet critical
collective voice that monitors the Welsh Assembly Government’s obligation to realise the rights of children.



In preparing this report, the group is aiming to facilitate the involvement of Welsh NGOs, academics and
civil society in a ‘trial run’ of monitoring compliance with the UNCRC in Wales. We hope the process will
identify gaps and weaknesses (as well as strengths) in the available information and help to target resources
on some of the identified violations or negligences of children’s rights in Wales. In this context, we trust that
Wales will be in a stronger position to assess the position of its children’s rights as it approaches 2007 — the
time for the UK’s next periodic report to the UN Committee on the Rights of the Child.

The overall aim of this report is to provide an interim analysis of the extent to which law, policy and practice
in Wales has progressed since 2002, when the United Nations Convention on the Rights of the Child issued
their Concluding Observations on the UK State party’s progress in achieving compliance with the principles

and standards of the UNCRC.

We have adopted the Committee’s guidelines with regards to the form and content of reports.” According
to these guidelines those rights most closely related are grouped together in a way that reinforces the
indivisibility of the rights of the Convention and encourages consistency in the Committee’s approach to
monitoring implementation. In accordance with these guidelines, the UNCRC Monitoring group has
identified key Concluding Observations to be considered under the UN Committee’s recommended
headings.

There has not been capacity to report on all of the UN Committee’s Concluding Observations and the
UNCRC Monitoring Group are aware that this interim report is not comprehensive. It does not provide
consideration of policy and practice in respect of all of the key areas of children’s lives or indeed some of the
more innovative and refreshing approaches we have here in Wales. For example, the new Foundation Phase
for 4-7 year olds or the Welsh Assembly Government’s Play Policy — the first in the UK. Within the
limitations imposed by time and resources, the UNCRC Monitoring Group has invited a number of
agencies and academics with expertise in the different Concluding Observations to contribute their analysis
and make recommendations for action. The willingness of different agencies to contribute their analyses
reflects the commitment to children’s rights in Wales.

The UN Committee on the Rights of the Child’s reporting categories and the chosen areas of concern for
this report are outlined below:

I. General measures of implementation

The general measures of implementation are intended to promote the full enjoyment of all rights in the
Convention by all children, through legislation, the establishment of co-ordinating and monitoring
bodies — governmental and independent — comprehensive data collection, awareness-raising and training,
the monitoring of budgets and the development and implementation of appropriate policies, services and
programmes. Jane Williams from Swansea University and Anne Crowley and Rhian Croke from Save
the Children provide a detailed analysis in this section on how we have progressed in Wales since 2002 in
incorporating the UNCRC into domestic legislation and developed institutions, structures and
mechanisms to successfully implement the UNCRC.

2. Guiding principles

The development of a children’s rights perspective throughout governmental structures is best achieved
by designing strategies to implement the guiding principles of the Convention, non-discrimination
(Article 2), best interests (Article 3), survival and development (Article 6) and participation (Article 12).
The Guiding Principles are the backbone to the Convention and instrumental to achieving all of the
other rights.
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Non-discrimination

In this section we have chosen to use the guiding lens of non-discrimination to assess progress with
regards to achieving positive changes in legislation, policy and practice to reduce the discrimination of
two particular groups of children; looked after children and disabled children. Mike Lewis and

Lynne Hill from Children in Wales provide an overview of progress since the Committee reported in
2002, to these two groups achieving their rights.

Best interests

Rhian Croke from Save the Children identifies child impact assessment as the most effective way of
ensuring that the best interests of the child is respected in legislation, policy development and budgetary
considerations at all levels of government.

Participation

Eleri Thomas from Save the Children and Chair of the Participation Consortium and Anna Skeels,
Manager of the Participation Unit provide an overview to how far we have progressed in
institutionalising participation for children and young people in Wales. They will comment on how far
national and local government decision-making processes, are becoming more open to children and
young people since the Committee reported in 2002.

Civil rights and freedoms

Corporal punishment

The Welsh Assembly Government has taken a principled stand on the issue of hitting children. Legal
reform is not within its power but the Assembly Government is focusing its attention on how it can
promote the no-smacking message in Wales. Jill Taylor for the ‘Sdim Curo Plant!/Children are
Unbeatable! Alliance reviews progress in Wales on promoting positive and non-violent forms of discipline
and respect for children’s equal right to protection.

Family and alternative care

Child protection

Simon Jones of NSPCC (Cymru) comments on the concluding observations relating to child protection.
Article 19 of the Convention, requires children’s protection from all forms of physical or mental violence,
injury or abuse, negligent treatment/maltreatment/exploitation while in the care of their parent(s), legal
guardian(s) or any other person who has care of the child. Simon Jones will analyse the legislative,
administrative, and educational measures that have been taken in Wales to protect children from abuse
since the UN Committee reported its Concluding Observations in 2002.

Basic health and welfare

Child poverty

All children have a right to an adequate standard of living (Article 27) to develop to their fullest
potential and States should allocate to the maximum extent, available resources to achieve this (Article
4). Levels of child poverty have fallen in Wales since 2002 but 27% of children are still living in poverty,
which is the highest level of child poverty in the UK. In this section Lucy Akhtar from End Child
Poverty Network Cymru comments on how the Welsh Assembly Government is progressing in their
challenge to tackle child poverty and levels of homelessness in Wales.



Health inequalities

According to the Convention, (in particular Article 24 and Article 2) States should recognise the right of
all children without discrimination to ‘the highest attainable standard of health” as well as to “facilities for
the treatment of illness and the rehabilitation of health”. State parties should also strive to ensure ‘that no
child is deprived of his or her right of access to such health care services”. Dr Elspeth Webb, a Senior Lecturer
in the Department of Child Health in Cardiff University College of Medicine offers a detailed analysis of
the multiple barriers that children experience in accessing good health and health services due to socio-
economic background and ethnic status. She reports on how a parent’s socio-economic background can
affect levels of infant mortality and breast feeding rates and how socio-economic background can have a
direct bearing on the level of teenage conception rates. Also included in her analysis is a discussion on
the state of adolescent health services and mental health services in Wales.

Education, leisure and cultural life

Incorporating child and human rights into the school curricula

Rights are of little use to individuals unless they are aware of them. The Committee on the Rights of the
Child has particularly focused attention on encouraging State parties to include teaching on the
Convention and human rights into school curricula. This they argue would assist in embedding the
principles of human rights in society. In this section, Eleanor White from Amnesty International Wales
will report on how far child and human rights have been incorporated into the school curricula in Wales.

Special protection measures

Asylum seekers and refugees

According to the UNCRC, all decisions made about asylum seeking children should be in their best
interests and applied without discrimination. Children who are asylum seekers are often vulnerable and
in need of care and protection. In the UK today there is an increasing gulf between the rights of asylum
seeking children as expressed in the UNCRC and the reality of immigration policy and practice.

Sian Thomas of Save the Children reviews how far we have progressed with the Committee’s
Observations on this issue, looking at what is happening in Wales whilst also making recommendations
in respect of issues under the purview of the UK Government.

Sexual exploitation

Children have the right to be protected from all forms of sexual exploitation and sexual abuse (Article
34). This is an area that has until fairly recently gained little attention both nationally and internationally
although it has been emphasised as having high importance within the UN system. Andy James of
Barnardo’s Cymru provides an overview of what is happening in Wales with regards to sexual exploitation
and reports on the policy, practice and research programmes that are responding to this problem.

Juvenile justice
Article 40 of the UNCRC covers the rights of children recognised as having infringed the law and argues

for a juvenile justice system that has positive rather than punitive aims. Geoff Monaghan and Sue Thomas
of Nacro, highlight that the Convention is not being used as the framework for juvenile justice in the
UK. The Welsh Assembly Government does not have devolved responsibility for youth justice matters in
Wales. Both these factors have serious implications for Welsh juvenile offenders. In response to the
Concluding Observations 2002, Geoff Monaghan and Sue Thomas analyse current policy and legislation
relating to: anti-social behaviour disorders; the system of detention; juvenile offenders in the court
system and the current minimum age of responsibility; and their implications for children’s rights.
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Concluding remarks

The Chair of the UNCRC Monitoring Group, Richard Powell of Save the Children provides some
concluding remarks on the findings of the report.

Endnotes

! General Comment No 5 (2003) General Measures of Implementation of the Convention on the Rights of the
Child. Committee on the Rights of the Child, 34th session. CRC/GC/2003/5 para. 59.

? htep:/[www.statistics.gov.uk/census2001/profiles/w.asp
3 Bradshaw, ] and Mayhew, E. (2005) The Well-being of Children in Wales.

* Department of Work and Pensions (2005) Houscholds Below Average Income (HBAI) statistics 1994/5-
2003/4, Sixteenth Edition.

> Department of Work and Pensions (2004) Opportunity for All, Sixth Annual Report.

6 Welsh Assembly Government (2005) A Statistical Focus on Ethnicity in Wales available from
www.wales.gov.uk/keypubstatisticsforwales/

7 htep:/[www.statistics.gov.uk/census2001/profiles/w.asp
* The UNCRC is currently not incorporated into UK domestic law.
? Welsh Assembly Government (2004) Children and Young People: Rights to Action.

General Guidelines Regarding the Form and Contents of Initial Reports to be Submitted to States parties
under Article 44 Sec 1 a of the Convention (Geneva: UNCRC 1991).



General measures of implementation

Jane Williams - School of Law, Swansea University
Anne Crowley - Save the Children
Rhian Croke - Save the Children

Introduction

Article 4 of the Convention requires States parties to take “all appropriate legislative, administrative and other
measures” for implementation of the rights contained therein. The Committee on the Rights of the Child
has advised that ensuring that all domestic legislation is fully compatible with the Convention and that the
Convention’s principles and provisions can be directly applied and appropriately enforced is fundamental as
are a wide range of other measures needed for effective implementation, including special structures,
monitoring and training.'

The Committee’s advice continues: “/n its periodic examination of States parties reports under the Convention,
the Committee pays particular attention to what it has termed general measures of implementation’. In its
concluding observations issued following examination, the Committee provides specific recommendations relating
to special measures. It expects the State party to describe action taken in response to these recommendations in its
subsequent periodic report.”

This section of the report considers progress on seven Concluding Observations concerned with general
measures of implementation within the UN Committee’s last periodic examination of the UK. These
include legislation; resources; co-ordination; a plan of action; independent monitoring structures; data
collection; and training and dissemination of the Convention.

There can be no doubt that the Welsh Assembly Government has made considerable progress on the
Convention’s general measures of implementation. Devolution in Wales from 1999 has heralded a new, more
inclusive approach to governance in Wales and within this context children have assumed critical importance
to the new governments of Wales. Much has been done to establish more effective government structures
for children within our new governance arrangements. In 2005, Wales has a Minister for Children, a
crosscutting Cabinet Committee on children, an independent Children’s Commissioner and a government
funded but peer-led young people’s assembly able to influence the shape of government policy as it affects
children and young people. The emergence of these structures does genuinely indicate a willingness on the
part of the government of Wales to give children a higher political priority and an increasing sensitivity to
the impact of governance on children and their human rights. As we shall see, there are still challenges
ahead for all those concerned with children’s rights in Wales but we can definitely conclude that a good start
has been made.
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General measures of implementation

Legislation

CONCLUDING OBSERVATION para.9. The Committee recommends that the State party:

Incorporate into domestic law the rights, principles and provisions of the Convention to ensure compliance
of all legislation with the Convention, a more wide-spread application of the provisions and principles of
the Convention in legal and administrative proceedings, and a better dissemination and training of the
Convention.

Implementation of the UNCRC in the UK
The United Nations Convention on the Rights of the Child (UNCRC) is a legal document, binding in

international law on its signatories. This is one of its great achievements. However, whilst it has legal effects
at international level, at national level, the UK legal system limits its effects unless and until the Convention
is incorporated in our own law in some way. The principal way is by legislation, as was done eventually in
respect of the European Convention on Human Rights (ECHR) by the Human Rights Act 1998 (HRA
1998). No attempt has yet been made to introduce legislation to give effect comprehensively to the UNCRC
in the UK.

It is instructive to examine the process by which the ECHR was eventually incorporated into legislation in
the UK and to consider the salient lessons for UNCRC incorporation. Almost 40 years elapsed from the
time of the UK’s ratification of the ECHR and the enactment of the HRA 1998. There is not the space in
this report to consider this process in any detail but it is important to note that there are some key
differences between ECHR implementation and UNCRC implementation. The necessary step-change in
culture implied by UNCRC incorporation is even greater, and more complex, than that involved in ECHR
incorporation. Traditionally, policy on children and young people in the UK has been driven by the twin
aims of providing for their welfare and of regulating their behaviour, coupled with a consistent consensus
amongst professionals and policy makers that there is a link between provision for children’s welfare and
their behaviour.

This has been the foundation of national and local government policy on children and young people for
more than a century and, notwithstanding shifts in emphases between the so-called ‘welfare’, ‘treatment” and
‘justice’ models, it is deeply embedded in the legislative framework. These twin aims provide the justification
for state interference in the private sphere: for imposing requirements on parents such as compulsory school
attendance, for intervening where necessary to protect children at risk of neglect and abuse and for
restraining excessive parental discipline. Coupled with a perceived national interest in producing desirable
adult citizens (the child being, in this view, the ‘father of the man’), these aims also provide the conceptual
bedrock for provision of children’s health, education and welfare services. Children’s rights as children, do
not figure prominently, if at all, in this analysis.

This really is the crux of the issue: full incorporation of the UNCRC implies a big change in the way that
the law, government and indeed society generally views children. Whether the current view is of childhood
as a state of immanence, vulnerability, unruliness or innocence, it needs to change or at least develop to
embrace the concept of children as rights holders whose rights must be respected and supported by the state
in all its legislative, administrative and judicial manifestations. Such a change involves not only far greater
support than ever before for children’s participation in decision making on matters affecting them, but also
a different approach to provision and protection. The potential of this latter aspect is captured with
beguiling simplicity in a phrase used by the authors of a recent appraisal of 40 years of child and family
policy in England and Wales: ‘children’s rights as the acceptable face of redistribution’.’ The significance of
such a change is hard to overstate.



Furthermore, the drivers of the necessary political will to embark on this step change are not the same: there
is no international court in which UK law and policy can be successfully challenged against the UNCRC
standards, no growing collection of embarrassing and costly defeats in an international arena. We need to ask
the question why (other than ‘simply’ to comply with international law) our governments should wish to
fully integrate the UNCRC into our law and into the culture of our public institutions. Why should they
not simply point to domestic provision for children and young people and argue, as was argued in relation
to the ECHR before the HRA 1998, that this is adequate to meet the requirements of the UNCRC?

In seeking to answer that question, we need to consider the position separately in relation to Wales and the
other UK countries, because devolution allows for the development of different political priorities and the
adoption of different underlying conceptual approaches.

This report is concerned with Wales, and it does not attempt a comparative analysis. The Welsh Assembly
Government set out its stall in 2000 in favour of the UNCRC as the guiding set of principles for its law and
policy on children and young people, and the Assembly has produced some policies, and a very small
amount of law, which give some practical effect to that position. The purpose of this article is to summarise
the steps that have been taken and those that could be taken towards general measures of implementation
within Wales.

Implementation of the UNCRC in Wales: legislative, administrative and judicial

It is not possible for the National Assembly to pass legislation to incorporate the UNCRC comprehensively
in the law of Wales. This would be beyond the limits of its powers. Questions of implementation of the
UK’s international obligations lie within the field of foreign policy and are non-devolved. However, this is
not the end of the matter, for there are other, albeit less all-embracing, modes of implementation which can
have effect at sub-national levels of governance.

First, devolved governments can use legislative powers within devolved fields such as health and education to
produce law in those fields which is so far as possible compatible with the UNCRC. The use of such powers
by the National Assembly to ban smacking in day care settings and to create a statutory link between the
UNCRC and the remit of the Children’s Commissioner for Wales were early examples of this. Second,
devolved governments can issue statutory and non-statutory guidance which can have a significant impact
on policy and practice. They have control or influence over training curricula for key bodies of professionals
such as teachers, the health care and social care professions. In these respects there have been developments
in Wales, building on early measures already noted by the UN Committee in its Concluding Observations
on the UK’s second periodic report.

However, a further mode of implementation is through court decisions. The courts can and should take
account of the UNCRC, applying the rule of interpretation requiring judges when interpreting statutes to
favour, in any case where there is ambiguity, the meaning which best gives effect to the UK’s international
obligations, and to take account of the UK’s international obligations when developing the common law.
Since the legal system of Wales remains fused with that of England, developments in this respect are not
peculiar to Wales. In legal cases in England and Wales, the UNCRC is increasingly being cited in legal
argument in cases concerning children, and this trend can be expected to continue as awareness of the
Convention grows amongst professional and lay people. The box below gives a few examples from a much
longer list of cases in which the courts have referred to the UNCRC in reaching their decision.
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R v Secretary of State for the Home Department ex parte Thompson and Venables
[1997] 2 FLR 471 (Articles 3 and 40) — obligation to take into account the
best interests of the child and the requirement to promote reintegration, when
implementing the sentence of detention during Her Majesty’s pleasure

R on the application of B Q and QB v Secretary of State for the Home
Department and Others [2001] EWCA Civ 1151 (Articles 3, 9 and 18) —
application of the welfare principle in relation to mothers and babies in prison

R on the application of the Howard League for Penal Reform v Secretary of State
for the Home Department and Department of Health [2002] EWHC 2497
(Articles 3 and 37) — duty of Prison Service and the Secretary of State to give
primary consideration to the best interests of detained children and to protect
them from exploitation and abuse

Mabon v Mabon [2005] WLR 69 (Article 12) — in exercising discretion to
permit separate representation of children in residence and contact disputes,
courts must take into account Article 12 rights

The importance of this judicial recognition should not be forgotten, nor underestimated. The increasing
influence of the ECHR in domestic court decisions in the years leading up to the HRA 1998 was a factor in
the mounting pressure for incorporation of the ECHR through legislation. Similarly it can be expected to
carry weight in arguments for legislative incorporation of the UNCRC. A further important point is that the
UNCRC is often cited in legal argument in conjunction with the ECHR, as evidence of common legal
principles or standards shared amongst member States, guiding the courts as to the interpretation of ECHR
obligations. The ECHR and the HRA 1998 therefore constitute an important vehicle for UNCRC

implementation.

Legislative and administrative measures: starting point

The starting point for consideration of legislative and administrative means of implementation is a
commentary on the UN Committee’s Concluding Observations on the UK’s second periodic report.

The Committee noted with approval the following steps taken specifically in Wales towards implementation
of the Convention:

1. ADOPTION OF THE CONVENTION AS THE FRAMEWORK FOR NATIONAL ASSEMBLY POLICY ON
CHILDREN AND YOUNG PEOPLE.*
Since 2002, the position has been consolidated by the Assembly Resolution of 14 January 2004 in
which the Assembly formally adopted the Convention as the overarching set of principles for
Assembly policy on children and young people.

2. THE ESTABLISHMENT OF THE CHILDREN’S COMMISSIONER FOR WALES.?
Under the Childrens Commissioner for Wales Regulations 2001, made by the National Assembly,
the Commissioner is required to ‘have regard to’ the UNCRC in exercising his or her functions.



3. EXTENSION TO CHILD MINDING AND DAY CARE SETTINGS OF THE BAN ON CORPORAL PUNISHMENT
IN EDUCATIONAL AND RESIDENTIAL ESTABLISHMENTS.®
This was done by the Child Minding and Day Care Regulations (Wales) Regulations 2002. The
Welsh Assembly Government also made representations (unsuccessfully) to the UK Government
arguing for the complete abolition of defence of reasonable chastisement when this was under
consideration during the legislative passage of the Children Act 2004.

Having noted the good points mentioned about Wales, we must also note that the UN Committee’s
Concluding Observations included the following statements:

“....the Committee is concerned that the provisions and principles of the Convention on the Rights of the Child -
which are much broader than those contained in thel[ECHR] - have not yet been incorporated into domestic law,

nor is there any formal process to ensure that new legislation fully complies with the Convention...””

“...the Committee remains concerned at the lack of a rights-based approach to policy development and at the fact
that the Convention has not been recognized as the appropriate framework for the development of strategies at all
levels of government throughout the State party.”*

The message is clear enough: the Committee expects that general measures of implementation will include a
general legislative measure, systematic appraisal for Convention compliance of all new legislative proposals
and mainstreaming of the Convention principles in strategic, policy, administrative and legal processes.

Against that background, we turn to examine progress in Wales in giving effect to the UNCRC in legislative
and administrative measures.

Legislative measures

The Children’s Commissioners

So far the only legislative references to the Convention are in the respective enactments about the four
Children’s Commissioners in the UK: in the case of Wales, Northern Ireland and Scotland this comprises a
general obligation to have regard to the Convention in all that they do, coupled with a statutory duty to
promote children’s rights, whereas in the case of the English Commissioner it is merely an interpretative
provision, requiring the English Commissioner to have regard to the Convention in deciding what
constitutes ‘children’s interests’. There are issues about co-ordination of the work of the Commissioners’
work generally and in relation to Convention implementation specifically. The establishment of the
proposed Commission for Equalities and Human Rights under the Equalities Bill (see below) may further
exacerbate the problems: at present there is a danger that in the third reporting round there will have
emerged more rather than less reason for the UN Committee’s concern about effective UK wide co-
ordination of Convention implementation.’

The Children Act 2004

The Children Act 2004 offered an opportunity to begin to embed children’s rights as recognised in the
Convention within the statutory framework for children’s services. The Act makes provision about services
provided to and for children and young people by local authorities and other bodies. Unfortunately, in the
Bill introduced to Parliament there was no mention of the UNCRC at all. During its parliamentary passage,
Cross Party amendments to the Bill sought to introduce the Convention as a framework setting out the aims
to which service provision should be directed. These amendments were resisted by the UK Government,
which preferred its own list of ‘outcomes’ rather than a reference to the Convention rights. An amendment
tabled in the House of Lords that would have imposed a general requirement on providers of children’s
services in Wales to have regard to the Convention (thus bringing them into line with the remit of the
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Children’s Commissioner for Wales) was not pursued. This rejection of explicit reference to children’s rights
either in the overall aims or in relation to service provision in Wales is a matter of considerable regret. It
resulted in a missed opportunity to begin to introduce into the legislative framework the ‘counter tradition’
of children’s rights, and suggests as yet lack of political will at UK government level to do so.

However, there remains an opportunity for the National Assembly to use subordinate legislative powers in
implementing the Children Act 2004 to retrieve the position to some extent. This would follow the
precedent set by the Childrens Commissioner for Wales Regulations 2001 when the UNCRC was introduced
into the statutory remit of the Commissioner by means of Welsh subordinate legislation.

The Children Act 2004 confers powers on the National Assembly for Wales to implement the Act in Wales.
This is to be done by building on the existing Children and Young People’s Framework Partnerships (see
further, below under ‘Administrative Measures’). The Act puts these partnerships on a statutory footing and
gives the Assembly powers to direct their work by prescribing matters to be included in the children’s
services plans that these partnerships must draw up. Using these powers, the Assembly Government could
make considerable headway towards mainstreaming children’s rights in children’s service planning and
delivery in Wales.

For example, the Assembly’s regulations could stipulate, by analogy with the Childrens Commissioner for
Wales Regulations 2001 that in carrying out their statutory functions the partnerships must have regard to the
Convention. The regulations could also require specific matters to be included in the children’s services plans
such as:

e Arrangements to promote knowledge of the Convention on the part of service providers, children
and adults (Article 42).

e Arrangements to annually monitor progress in achieving children’s rights (Article 44).

e Arrangements to monitor the allocation of resources to children’s services as a proportion of overall
expenditure (Article 4).

* Arrangements to promote access by children to advice, assistance and advocacy in securing respect
for their rights (Articles 2, 3, 9, 12, 25, 40).

* Arrangements to promote participation of children in decisions affecting them individually and
collectively (Article 12).

* Arrangements for mainstreaming children’s rights in policy making and in decisions by children’s
services authorities and their partners in Wales (Articles 3, 42).

As illustrated below (under ‘Administrative Measures’), the Convention has a fairly low profile in current,
non-statutory, local partnership documents. The statutory framework created by the 2004 Act gives the
Assembly a real opportunity to change this, and to help follow through its commitment to the Convention
as the overarching policy framework for children and young people in Wales. This would have the added
advantage of bringing into line the statutory remit of the Children’s Commissioner for Wales and the main
public sector providers of children’s services.

The Equalities Bill

A further legislative opportunity for general measures of implementation arises in the context of the
establishment of a single Commission for Equalities and Human Rights. The Equalities Bill, if enacted, will
give effect to UK government proposals to merge three existing equality commissions (Commission for Racial
Equality, Disability Rights Commission and Equal Opportunities Commission) into a single body the
functions of which will include promoting a culture of respect for human rights in relation to service
provision and, more widely, in society. The Bill extends to England and Wales, and Scotland. The boundaries



of the devolution settlement dictate that the role of the National Assembly will be limited to making
representations to the UK Government about what should go into the Equalities Bill, and, once it becomes an
Act, exercising whatever functions, including subordinate legislative functions, are conferred on the Assembly
to implement the Act in Wales.

The new Commission will be empowered to exercise its functions in relation to ‘human rights’, defined as
ECHR rights, plus ‘other human rights’. This could include the UNCRC. The Commission could, for
example, use its powers to offer advice and materials to support the promotion of children’s human rights in
planning and commissioning services for children and young people pursuant to the Children Act 2004.
Furthermore, under the Bill, children and young people can be regarded as a ‘community’ defined by age, on
behalf of which the Commission could make representations and challenge measures (including legislative
measures) that have a particularly adverse effect on children and young people. Examples might include the
impact of anti-social behaviour orders (Crime and Disorder Act 1998), of criminal offences regarding sexual
behaviour (Sexual Offences Act 2003) or of the retention of the defence of reasonable chastisement for the
offence of common assault (Children Act 2004).

A potential difficulty, which will need to be resolved, is how the work of the Commission will fit together
with the existing remit of the Children’s Commissioners for Wales, Scotland and England. It is unclear at
present how the Commissioners will work with and complement the work of the new Commission and
whether there may be some duplication of functions.

Public Audit
The Public Auditr (Wales) Act 2004 established a single public audit body for Wales, headed by the Auditor

General for Wales. This is rightly seen as a step in post devolution institutional development, the functions
having been previously carried out by a joint England and Wales body, the Audit Commission. The
Auditor’s office (known as the Wales Audit Office) has responsibility for financial and performance audit of
the National Assembly, its sponsored bodies, health bodies, local government bodies and certain other
publicly funded bodies in Wales. While the Auditor General’s powers do not extend to questioning the
merits of policy objectives of any relevant body, they do permit studies designed to produce
recommendations for improving economy, efficiency and effectiveness in the discharge of public bodies’
functions and ‘other studies relating to the provision of services’ by public bodies.

Public audit may not be the obvious vehicle for monitoring general measures of implementation of the
UNCRC. However, in 2003 the Audit Commission for England and Wales published a report on human
rights implementation in public bodies."” The report analysed progress in public bodies, gathered together
best practice examples and suggested methods by which the ECHR rights given effect by the Act could be
used as a framework to improve service delivery. The UK Government commissioned further work to help
give effect to some of these recommendations, and in this way, gradually, effective strategic models for
implementation are emerging, building on good and best practice in some public bodies." The
establishment of a Wales Audit Office may offer an opportunity for such studies to be undertaken into
UNCRC implementation in Wales. This would be especially appropriate if the Assembly adopts the
approach to implementation of the Children Act 2004 suggested above, since this would have introduced
Convention compliance into the statutory requirements for Welsh local children’s service planning and
delivery, with the consequence that Convention implementation becomes a legitimate subject of public audit

in Wales.
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Other areas

The National Assembly has legislative powers in numerous fields, into the exercise of which it could inject
greater prominence for the UNCRC. There is not space here to go into detail or to enumerate all the
possibilities, but amongst the most obvious are powers in relation to school governance, the national
curriculum and care standards. The National Assembly itself needs to develop better mainstreaming of the
UNCRC in its own policy and decision making processes. Its Policy Integration Tool, developed largely for
the purposes of sustainable development, should be adapted for this purpose. This would help to ensure that
whenever proposals for new Assembly legislation are being drawn up, the need to further implementation of
the UNCRC is automatically included as an overarching policy goal (see page 39 for further discussion on
mainstreaming children’s rights into legislation and policy making).

Administrative measures: guidance, policy and practice

Implementation at National Assembly level

Further to its Resolution of 14 January 2004, the National Assembly for Wales has adopted Convention
principles as the basis of specific initiatives set out in statutory and non-statutory guidance and in
consultation documents. The main initiatives are set out below.

CHILDREN AND YOUNG PEOPLE: A FRAMEWORK FOR PARTNERSHIP: 2002

The Welsh Assembly Government’s Planning Guidance reiterates the Assembly’s commitment to the
UNCRC and requires that local Children and Young People’s Framework Partnerships should likewise set
out their commitment to the Convention.

EXTENDING ENTITLEMENT: 2002"

This is the National Assembly’s legal direction on youth services to local authorities under section 123 of the
Learning and Skills Act 2000. It sets out a universal basic entitlement for young people aged 11-25 in Wales
and requires local authorities to develop Young People’s Plans to give effect to them. The 10 entitlements
are not explicitly linked to the Convention but are clearly consistent with it. The significant point is that the
language of entitlement is adopted, marking a shift in the conceptual basis towards a rights-based approach.

RIGHTS TO ACTION: 2004

This is a policy document issued by the Welsh Assembly Government which provides the basis for initial
consultation on implementation of the Children Act 2004. 1n it, the Assembly has adopted 7 core aims for
children and young people. These are explicitly presented as a translation of the UNCRC into broad policy
aims. Accordingly, each of the 7 core aims is linked to UNCRC articles:

1. A flying start in life: Articles 3, 29, 36.

2. Comprehensive range of education and learning opportunities: Articles 23, 28, 29, 32.

3. Enjoy the best possible health and freedom from abuse, victimisation and exploitation:
Articles 6, 18-20, 24, 26-29, 32-35, 37 and 40.

4. Access to play, leisure, sporting and cultural activities: Articles 15, 20, 29, 31.

5. Be listened to, treated with respect and have their race and cultural identity recognised:
Articles 2, 7, 8, 12-17, 20.

6. Have a safe home and community which supports physical and emotional well-being:
Articles 19, 20, 25, 27, 32-35, 37, 40.

7. Are not disadvantaged by poverty: Articles 6, 26, 27, 28.

Specific initiatives such as Sure Start, the child poverty strategy and youth offending strategy are identified as
measures to implement the 7 core aims. The documents setting out some of these measures have also
adopted the approach of linking specific measures to Convention articles. Examples are the youth offending



and child poverty strategies. Both of those strategies are also interesting because they span devolved and non-
devolved fields of governance and illustrate that the demarcation set down in 1998 is not necessarily a
barrier to developing a distinct Welsh approach, at least at a policy level.

Implementation at local authority level

It is too early to assess the impact of these various strategies in terms of UNCRC implementation. 7he
Children Act 2004 generates a need for further reorganisation and refocusing at local authority level at a time
when the non-statutory frameworks are only beginning to operate. Nonetheless some useful points can be
made on the basis of such evidence as is available about the non-statutory frameworks.

All 22 local authorities in Wales have now established non-statutory Children and Young People Framework
Partnerships. The partnerships’ plans are produced in the context of a range of other strategies required at
local authority level, such as health, social care and well being strategies and community strategies.

Most of the published local authority documents pertaining to the Framework Partnerships make explicit
reference to the 7 core aims in Rights to Action and to Extending Entitlement. References to children’s rights
and to the UNCRC are much less prominent. There are several examples of a general statement of
commitment to implementation of the UNCRC of a similar kind to the National Assembly’s resolution (e.g.
Caerphilly, Swansea). References to Convention articles in connection with any particular services or
initiatives are rare. In this respect the documents reflect the Assembly Governments Framework Planning
Guidance, which also does not make such connections, the reference to the Convention being limited to the
general statement of commitment to its principles.

In some cases where there is reference to children’s rights or the UNCRC, it is in the context only of
children ‘having a say’ rather than a comprehensive rights based approach to children’s interests generally. In
general the language of rights appears to be much less prominent when describing provision of support and
services. This no doubt flows logically both from the Assembly Governments planning guidance and from
the established legislative framework for provision of support and services for children, principally the

Children Act 1989 (an England and Wales Act).

The legislative framework is predicated on child protection, needs assessment and community safety and
makes no reference to children’s rights (although there are provisions which facilitate children’s agency in
certain legal processes). The lack of ‘rights-speak’ in relation to the provision of services and support is a
matter of concern since the UNCRC stakes an unambiguous claim for children to have a certain level of
protection and to have both material and emotional support as a matter of right, all of this being facilitated
and where necessary provided by the State. Furthermore, recent court decisions have shown that child
protection and the provision of support can be the subject of rights claims under the ECHR and HRA 1998.

Conclusion: the way forward

While a truly general measure of implementation such as a ‘Children’s Rights Act’ of the UK Parliament
remains off the political agenda for the foreseeable future, there is scope within Wales for significant further
progress in promoting “the rights, principles and provisions of the Convention in order to ensure that all
legislation complies with the Convention and that the provisions and principles of the Convention are widely
applied in legal and administrative proceedings”."> The National Assembly made an important commitment
on 14 January 2004. Its task in following through this commitment is complicated by the complexities of
devolution in Wales coupled with a degree of divergence from the position of the UK government as to the
prominence to be given to the UNCRGC, as reflected in the UK parliamentary debates on the Children Act
2004.
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There are, nonetheless, possibilities for further legislative and administrative measures to be taken within
Wales at the same time as seeking to promote full incorporation at UK level. To maximise the opportunities
it will be necessary for the Assembly to show considerable ingenuity in operating within the confines of the
devolution settlement, but the suggestions set out here illustrate that, with the requisite political will, there is
scope for greater progress to be made within Wales than may seem obvious at first glance.

General measures of implementation

Resources

CONCLUDING OBSERVATION para.11. The Committee recommends that the State party:

Ensures transparent analysis of sectoral and total budgets across the State party and in the devolved
administrations to show the proportion spent on children, to identify priorities and to allocate resources
“to the maximum extent of available resources”.

Commentary on progress

The Committee on the Rights of the Child acknowledges that a lack of resources (financial and other) can
hamper full implementation of economic, social and cultural rights in some States and introduces the
concept of “progressive realisation” of such rights. The Committee requires States to demonstrate that they
have implemented the Convention “zo the maximum extent of available resources”." To do that it is essential
that budgets are clear about what exactly is spent on children.

The Welsh Assembly Government have not yet taken steps to ensure a transparent analysis of budgets at
either a national or a local government level, to show the proportions spent on children. In 2002, Save the
Children commissioned a review of public expenditure on children in Wales.”” The aim of the review was to
identify trends in the national government’s spending on children and to assess to what extent the child-
centred policy decisions of the Welsh Assembly Government were backed up by money to deliver improved
services and address the obstacles faced by the most marginalised children in Wales.

The review showed some pleasing trends in the level of public expenditure on children in Wales. It
illustrated a growth in spending on children over the period 1996-97 to 2000-01. As well as an increase in
spending on education over the period, there had been a significant increase in the share of the social
services budget spent on children in Wales. However, the study also raised more questions. It illustrated
substantial variations in the levels of spending between local authorities and health authorities not all of
which seem attributable to demographic and socio-economic factors. It also highlighted the difficulties in
accessing information on public spending on children particularly in non-children specific services and in
determining how much is spent on children. For example, some services are provided to whole areas (e.g.
open spaces, economic development), or even whole countries (e.g. defence, national heritage), so it is
difficult to apportion spending in the same way.

The recommendations from the UN Committee’s last examination of the UK to ensure transparent analysis
of budgets have recently prompted the Welsh Assembly Government’s Minister for Children to state that she
will explore the possibility of providing this analysis within the next Assembly Budget. Save the Children is
also exploring opportunities to analyse government spending on children at the local level and to pilot
mechanisms that enable children and young people to have a say in determining these allocations.
Regulations covering what should be in the new three year Children and Young People’s Plan that the
Framework Partnerships will be required to produce from April 2008 provide an opportunity for the
Assembly Government to require budget analysis.



The challenge of bringing about the necessary budgetary shifts requires the NGO sector to develop its skills
and competencies to better understand the budgetary process and to find ways to advocate for shifts to be
effected. Developing an understanding of budgets and then making them accessible to a wider audience can
be a potent form of advocacy.

Key recommendations

*  The Welsh Assembly Government should require the Framework Partnerships to provide a budget analysis
setting out the spending on children’s services in their three year Children and Young People’s Plans.

e The Welsh Assembly Government should include an analysis of its spending on children in its next and
subsequent budgets.

e The children’s NGO sector should work together with government and others in their sector to develop
skills and competencies in budget analysis and improve literacy about government spending amongst
children, young people and civil society.

General measures of implementation

Co-ordination

CONCLUDING OBSERVATION para.13. The Committee recommends that the State party:

Assign co-ordination of the implementation of the Convention to a highly visible and easily identifiable
permanent body with an adequate mandate and adequate resources. Co-ordination should be across the
State party as among the various levels of governments in Northern Ireland, Scotland, England and Wales,
as well as between Governments and local authorities.

The UN Committee notes that:

“Effective implementation of the Convention requires visible cross-sectoral co-ordination to recognise and realise
children’s rights across Government, between different levels of government and between the Government and civil
society — including in particular children and young people themselves”."

The Committee acknowledges that all government departments impact on children’s lives and suggests that a
special unit with high level authority can contribute to the overall purpose of making children more visible
in government and to co-ordination to ensure respect for children’s rights across government and at all levels
of government. The responsibilities of such a unit, the Committee continues, could include:

‘developing the comprehensive children’s strategy and monitoring of its implementation, as well as for co-
ordinating reporting under the Convention”."

Commentary on progress

Co-ordination across the Welsh Assembly Government

The Assembly Government has taken a number of very positive steps to establish government structures that
ensure children’s issues are high up the political agenda and that there is effective co-ordination. One of the
benefits for the children of Wales of having new devolved, governance arrangements has been the
opportunity that has been provided for things to be done differently and in ways that are more responsive to
the specific needs of Wales.
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The notable structures established by the Welsh Assembly Government concerned with the co-ordination of
the implementation of the Convention across national government are as follows:

* A Children’s Minister who holds responsibility for UNCRC implementation and for championing the

rights and interests of children across government.
* A Welsh Assembly Government Cabinet sub-committee for children and young people.

e Children and Young People: Officials’ Group® — a more senior group of civil servants at the Welsh
Assembly has recently been established to support the work of the Cabinet sub-committee for children
and young people and to strengthen crosscutting policy development on children’s issues.

There has been a Minister for Children in the Welsh Assembly Government for five years and there has only
been one post holder. But it has really been in 2005 that the role of the Minister for Children has become
visible and pro-active. The Minister chairs the Cabinet’s sub-committee on children and young people
bringing together four other Welsh Assembly Government Ministers including the First Minister; the
Minister for Health and Social Services; the Minister for Culture, Sports and the Welsh Language; and the
Minister for Education and Life-long Learning. Other Cabinet Ministers can be and often are, asked to
attend the sub-committee’s meetings for specific agenda items.

The terms of reference for the Cabinet sub-committee are as follows:

‘to promote the health, well-being, educational, social and personal development of all children and young people
in Wales, to combar social disadvantage arising from poverty, disability or lack of educational opportunity, and to
help all young people in Wales to maximise their potential in adult life.

In so doing, the sub-committee will:
*  determine the policy priorities within the context of the Assembly's Framework for Children and Young
People in Wales and Extending Entitlement and secure their implementation;
* identify and pursue cross-cutting policy initiatives which will contribute to the realization of these goals;
* ensure that the interests of children and young people are given due priority in all Cabinet and Assembly
policy-making.” '

Whilst the Welsh Assembly Government has formally endorsed the UNCRC there is no specific reference to
the Cabinet sub-committee’s or the Children’s Minister’s role in implementing the Convention.

In October 2002, the Cabinet sub-committee formally considered the UN Committee’s Concluding
Observations on the UK State party report. The report prepared by Officials advised Ministers that the UN
Committee would be looking for progress on addressing these Observations when it considered the next UK
State party report. The report continues:

“Officials are....beginning to consider at this stage how the [UN] Committees recommendations can be embedded
in the Assembly Government’s developing policy agenda for children and young people, including giving a higher
profile to the Convention itself. Further reports will be made to the [Cabinet sub] Committee on progress.”

To our knowledge, further reports specifically referring to progress in respect of the UN Committee’s 2002
Observations have not yet been considered by the Assembly Government’s Cabinet sub-committee on
children and young people.



For successful implementation of the Convention there needs to be better collaborative relationships between
the different Divisions in the Assembly Government. It is too soon to evaluate the recent changes to the
Welsh Assembly Government Children and Young People: Officials’ Group, but one can hope that it will be
pivotal in developing an Assembly Government wide response to UNCRC monitoring and implementation.
The impact of the Children’s Minister will again have to be fully assessed at a later point but the current
concerns rest on the fact that the Minister for Children brings no dedicated budget. This is likely to
compromise her/his ability to influence strongly the political agenda towards the interests of children.

Co-ordination across local government and between local government and national
government

Co-ordination across local government, public health services and other partners with regard to children and
young people has been improved via the Children and Young People’s Framework Partnerships which have
been required since 2002.% However, there is still some way to go in establishing effective co-ordination at
this level of governance.

The Children Act 2004 places a duty on every local authority in Wales to appoint a lead director and lead
member for children and young people’s services. Local Health Boards will designate lead officers and
members and NHS Trusts will designate lead executive and non-executive directors with responsibilities
mirroring those of the local authority lead director. These requirements comes into force in April 2006.

Part of the lead role as set out in the Assembly Government’s draft guidance, Stronger Partnerships for Better
Outcomes, is as “caretakers of childrens rights ensuring that action is taken to implement commitments to the
UN Convention on the Rights of the Child ”.* This is a very welcome development that will assist with
embedding and implementing the UNCRC at local authority level and within Local Health Boards and
NHS Trusts. However, the draft guidance fails to articulate what this responsibility means operationally.

The guidance is not clear what the lead director’s role involves, other than ensuring consultation and
complaints procedures are in place.

Co-ordination between local and national government occurs via a number of formal and informal
structures for example, the Partnership Council, Policy Agreements, the Welsh Local Government
Association (WLGA).* However there are no dedicated structures for co-ordinating policy and service
development for children between national and local government. There is no officer for instance, at the
WLGA who has responsibility for children; rather responsibility for children’s policy is divided amongst a
number of officers mirroring the substantive Ministries in the Assembly Government.

Co-ordination across civil society including with children and young people

In Wales, there are comparatively strong links between governmental and non-governmental organisations in
the field of child welfare and children’s rights.”” Under the auspices of Children in Wales, the NGO sector
was instrumental in persuading government to establish a Children’s Commissioner and the post of a cross-
cutting, Minister for Children. The Welsh Assembly Government frequently cite the valuable contributions
made to its policy development by children’s NGOs.

The UNCRC Monitoring Group is building on these foundations, developing an important, constructive
yet critical collective voice to monitoring the Welsh Assembly Government’s obligation to implement the
Convention. Children in Wales and Funky Dragon are key members of the UNCRC Monitoring Group and
the Children’s Commissioner and the Welsh Assembly Government attend as observers. The establishment
and recent strengthening of the UNCRC Monitoring Group has meant that there is an increasing
engagement of NGOs, agencies working with and for children and the academic sector in developing an
understanding of the Convention and becoming involved in the monitoring and reporting process.
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Funky Dragon is the children and young people’s assembly for Wales. It was set up in 2002 with funding
from the Welsh Assembly Government and other sources. It is a peer-led organisation whose main aim is to
make sure that the views of children and young people are heard, particularly by the Assembly Government,
and to support participation in decision-making at national level. Funky Dragon provides young people
from across Wales with the opportunity to influence matters of government through regularly attending
formal meetings with Assembly Government Ministers and Officials. They have a particular emphasis in
engaging marginalised or ‘special interest’ young people and are exploring ways of engaging younger children
in influencing matters of government.”® For more information on Funky Dragon, please see Chapter 3 and
the section on children’s participation (page 44).

The Welsh Assembly Government have also recently announced their intention to establish an open forum
for young people from minority ethnic communities. This follows a recommendation from the Wales
Resilience Forum meeting shortly after the London bombings in July 2005. The Assembly Government
intend that the new forum will ‘provide a platform from which issues such as education, health, employment,
racial harassment and extremism could be aired with a view to ensuring that Assembly Government is listening
and acting with the best interest of the child at heart.””

The Welsh Assembly Government regularly consults with children and young people on policy
development, through Funky Dragon, through NGOs and also directly through its own efforts. The Welsh
Assembly Government Participation Project (see page 45) expressly aims to develop such practice across all
the Assembly Government’s functions. The impact of this project is already being felt with the Welsh
Assembly Government increasingly issuing child friendly versions of key policy documents and inviting
children and young people to respond directly.”

There has not yet been an evaluation of Funky Dragon’s or children and young people’s influence over policy
making and the development of government structures but it is very encouraging that children and young
people are being given a voice in how policies are developed and implemented. It will be important to
evaluate how far these voices are being heard and acted upon at the heart of government in preparation for
the next report to the UN Committee due in 2007.

Co-ordination across the State party

The UN Committee also recommended that the State party ‘“assign co-ordination of the implementation of the
Convention to a highly visible and easily identifiable body working across the UK”' They expressed concern at
the absence of a central mechanism to co-ordinate the implementation of the UNCRC across the UK. For a
short period the Children and Young People’s Unit? held this responsibility but this Unit was disbanded in
the autumn of 2003 and UK co-ordination of the UNCRC has been put on hold for over two years.
Recently, the Department for Education and Skills has discussed the possibility of again setting up UK wide
seminars dedicated to looking at UNCRC monitoring and reporting, beginning in spring 2006. This is
certainly welcomed, as the Committee themselves note, devolution “intensifies the need for effective co-ordination
of implementation of the Convention across the State party”. %

Conclusion

There are many positive developments in respect of establishing a more co-ordinated response to
implementing the UNCRC in Wales. What is apparent however is that we still need to do more to establish
a coherent and consistent approach to UNCRC monitoring and implementation across and between
national and local government.



General measures of implementation

Plan of action

CONCLUDING OBSERVATION para.15. The Committee, recommends the State party to:

Expedite the adoption and implementation of a comprehensive plan of action for the implementation of
the Convention in all parts of the State party, taking into account the World Fit For Children (WFFC)
and paying special attention to children belonging to the most vulnerable group (e.g. poor households,
minority groups, disabled children, homeless children, out of care children and children between 16-18
years, Irish and Roma travellers, asylum seekers) through an open and consultative process.

Commentary on progress

In 2002, the UN Committee welcomed the fact that the National Assembly for Wales had used the
Convention as a framework in its strategy for children and young people.** The Assembly has adopted 7
core aims for children which are presented as a translation of the UNCRC into broad policy aims. This has
been widely welcomed, however, despite a promise in October 2002 that “work is now starting on developing
the more detailed objectives and targets to support these aims”* and an announcement that @/l Assembly
programmes that have an effect on children are now being considered under these headings”* the Welsh
Assembly Government have not yet published a comprehensive plan of action to realise these aims for

children.

It is also the case that in practice, the strategy for children and young people has not been over-arching
rather it often appears to compete with other government strategies and plans. The 7 core aims for children
need to have greater prominence and be reflected in the Assembly Government’s overall plan or strategy for
Wales.”” As the UN Committee advises in their General Comment No. 5 the strategy should be endorsed at
the highest level of government and explicitly linked to national development planning and national
budgeting, otherwise the strategy may remain marginalised outside key decision-making processes.*

Key recommendation

* The Welsh Assembly Government’s 7 core aims for children should be reflected in its strategic plan for
Wales. The realisation of these core aims needs to be supported by a plan of action detailing how these
aims will be taken forward and setting out mechanisms for measuring progress.
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General measures of implementation

Independent monitoring structures

CONCLUDING OBSERVATION para.17. The Committee recommends that the State party:

a) Establish independent human rights institutions with broad mandate and appropriate powers and
resources all across the State party and at the national level, in accordance with the Paris Principles
(General Assembly resolution 48/134), to monitor protect and promote all the rights of the
Convention for all children. They should be easily accessible to children; able to determine their own
agenda; empowered to investigate violations of children’s rights in a child-sensitive manner; and ensure
that children have an effective remedy for violation of their rights.

b) Ensure that all human rights institutions have formal advisory functions with the respective legislative
bodies and that they establish formal links, including of cooperation, with each other.

¢) Provide national human rights institutions with adequate resources and appropriate staff.

d) Ensure that children and children’s organisations are effectively involved in their establishment
and activities.

Commentary on progress

The Office of the Children’s Commissioner for Wales was established in 2001.* Wales is rightly proud of
being the first administration in the UK to have a Children’s Commissioner who is central to promoting and

safeguarding the rights of children and the implementation of the UNCRC.

Since 2002, the Children’s Commissioner for Wales has made a number of recommendations ‘%o changes in
polices and practice designed to promote and protect children’s rights and welfare in relation to such issues as
bullying, provision of health and social services, asylum, spatial planning and child poverty”*® He has produced
three annual reports which along with the Assembly Government’s response have been considered by the
National Assembly for Wales.” The Children’s Commissioner’s annual reports have served to highlight
particular concerns to government and civil society and set in train some distinct improvements to policy
and practice developments as they affect children in Wales. Child poverty is possibly the best example as it
has explicit reference to the UNCRC.

In addition, the Children’s Commissioner for Wales has undertaken a number of important inquiries and
reviews. The impact of his examination of a particular case concerning allegations of abuse against children
in a school setting and his subsequent report (the Clywch Report*) with its many recommendations for
improvements to procedures and practice around the safeguarding of children in school settings is still
reverberating around government offices and school governing bodies across Wales. 7elling Concerns,” the
Children’s Commissioner for Wales’ report on the operation of local authority social services complaints and
whistle blowing procedures and the provision of advocacy services and Children Don’t Complain...* his
report on the mirror arrangements within local education authorities have been very influential in terms of
focusing the attention of the relevant duty bearers on the need to improve policy and practice.

In policy matters devolved to the National Assembly of Wales the Children’s Commissioner for Wales has
wide ranging powers to review the effects of policies, proposed policies and the delivery of services to
children. He can make representation to the National Assembly for Wales on any matter affecting the rights
and welfare of children in Wales including non-devolved matters but he cannot make representations to the
accountable departments of the UK government on non-devolved matters such as youth justice,
immigration or tax and benefit policies.



During the recent passage of the Children Bill (now the Children Act 2004), the Welsh Assembly
Government, NGOs and the Commissioner himself, made representation to the UK Government to give
the Children’s Commissioner for Wales additional powers in respect of non-devolved matters but the UK
government chose instead to give any formal responsibility for non-devolved policy areas to the new
Children’s Commissioner it is establishing in England. This Commissioner has weaker powers in law —
promoting awareness of children’s views and interests rather than promoting or safeguarding their rights and
the Office is not independent of Government.”

The Children’s Commissioner for Wales is actively working on arrangements to involve children and young
people in shaping the work of his Office. An ‘ambassador’ scheme in primary schools across Wales has been
piloted and in 2005 the Commissioner ran a number of events to gather the views of children and young
people and to establish a number of children and young people advisory groups.

Swansea University is working with the Children’s Commissioner for Wales (in partnership with Funky
Dragon and Save the Children) to conduct a participatory evaluation of the work of the Commissioner’s
Office. Children and young people are actively engaged in developing the methodology for the evaluation
which in its first year will focus on the extent to which children and young people across Wales are aware of
the Commissioner’s Office and his role.

Key questions

e What mechanisms are needed to monitor the effectiveness of the Offices of Children’s Commissioners
across the UK in monitoring, protecting and promoting the rights in the Convention for all children in
the State party?

*  What explicit role is the Children’s Commissioner for Wales preparing to take in monitoring progress on
the UN Committee’s Concluding Observations of 2002 and in reporting to the UN Committee on that
progress in 20072 How are the four Children’s Commissioners across the State party proposing to
co-ordinate their input while ensuring that progress in each of the four nations of the UK is fairly reflected?

General measures of implementation

Data collection

CONCLUDING OBSERVATION para. 19. The Committee recommends that the State party:

Establish a nation-wide system such that disaggregated data are collected on all persons under the age of
18 years for all areas covered by the Convention, including the most vulnerable groups, that these data are
used to assess progress and design policies to implement the Convention. The Committee encourages
development of regular reports in England, Northern Ireland, Scotland and Wales and for the whole State
party and the promotion of wide public and parliamentary debate on them in the United Kingdom and
Scottish Parliaments and Northern Ireland and the Wales Assemblies.

Commentary on progress

There is as yet no system in Wales or across the UK for collection of data on children for all areas covered by
the Convention. The Office of National Statistics, the Welsh Assembly Government, the UK Government
and others collect a range of data on children but they do not cover all areas of the Convention. The data
gathered is rarely used to assess progress and shape services and there have been no regular reports in Wales
on the ‘state of children’ in Wales to promote public debate and debate within the National Assembly.
Neither the Welsh Assembly Government nor the Children’s Commissioner has fulfilled this function.



RIGHTING THE WRONGS:

The Welsh Assembly Government did embark on a process of consultation to determine a national approach
to measuring progress and evaluating outcomes for children and young people with the launch of Children
and Young people: Rights to Action in 2004.* However, over a year later these have not been agreed and
progress is slow. The Assembly Government is working with local authorities and others to develop a
framework to measure performance with core indicator sets and it has recently announced that it is to
establish a children and young people’s reference group to contribute to these developments. A Self’
Assessment and Audit Tool (SAAT) has been developed to assist health services and their partners to monitor

and improve their performance in implementing the standards contained in 7he National Service Framework
for Children, Young People and Maternity Services in Wales (NSF).

The UNCRC Monitoring Group is working to develop a framework for monitoring the implementation of
the Convention in Wales and has been invited to participate in the children and young people’s reference
group to advise the Welsh Assembly Government on the core set of indicators that it will use to measure
progress against its 7 aims for children.

Conclusion

The mechanisms for monitoring outcomes for children in Wales (and across the UK) remain woefully
inadequate.” Neither Wales nor the other nations of the UK publish an annual report on the state of the
country’s children. In a recent review Bradshaw and Mayhew note that there are ‘entire areas of child well-
being for which data is simply not available or where data is not comparable across the UK”** This makes it
very difficult to assess progress towards improving children’s well-being and therefore to evaluate the impact
of policies. In some areas of children’s lives, the lack of data on children in Wales is particularly acute. For
example, there is little Wales-specific data on health and wellbeing, in particular mental health.

Key recommendation

* The Welsh Assembly Government should collate, analyse and publish data on the well-being of children
in Wales, monitoring progress across the country in achieving its 7 core aims for children. It should
report on an annual basis to the National Assembly on the ‘state of children in Wales’ to enable debate
and reflection. The data collected in Wales should be capable of measuring progress over time and allow
comparisons with countries within the UK and Europe.
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Training/Dissemination of the Convention (Article 42)
CONCLUDING OBSERVATION para.21. The Committee recommends that the State party:

a)

b)

Substantially expand dissemination of information on the Convention and its implementation among
children and parents, civil society, and all sectors and levels of government, including initiatives to
reach vulnerable groups.

Develop systematic and ongoing training programmes on human rights including children’s rights, for
all professional groups working for and with children (e.g. judges, lawyers, law enforcement officials,
civil servants, local government officials, personnel working in institutions and places of detention for
children, teaching and health personnel).

Commentary on progress

a)

b)

Substantially expand dissemination of information on the Convention and its
implementation among children and parents, civil society, and all sectors and levels of
government, including initiatives to reach vulnerable groups.

Apart from the literature connected to Children and Young People: Rights to Action, there has been very
limited distribution of information directly related to developing an understanding of the Convention.
The Convention is not referenced or explained on the Welsh Assembly Government website (although
there is a link to the Convention on the Department of Health site — available in English only). The
Centre for Education in World Citizenship and Save the Children have funded bilingual children-
friendly leaflets of the Convention that the Assembly Government should themselves be funding and
distributing across institutions working with and for children and young people, as a part of their Article
42 obligation.”

The Convention should also be translated and made available in the minority languages of the country
as well as making it accessible to people with disabilities. This is currently not the case in Wales. The
Convention is not referenced or explained on the Children’s Commissioner’s own website even though
the Commissioner is supposed to have regard to the Convention. These are simple actions that the two
key institutions responsible for promoting children’s rights in Wales can take to advertise and promote an
understanding of the Convention.

The challenges of joined up government have resulted in a public awareness strategy being formulated by
the Welsh Assembly Government to raise young people’s awareness of their 10 ‘Entitlements™ but we
understand that no resources have yet been identified for a strategy to raise children’s awareness of their
full set of rights under the Convention.

Develop systematic and ongoing training programmes on human rights including
children’s rights, for all professional groups working for and with children (e.g. judges,
lawyers, law enforcement officials, civil servants, local government officials, personnel
working in institutions and places of detention for children, teaching and health personnel).

The UN Committee notes that if the adults around children do not understand the implications of the
Convention, it is unlikely that the rights set out in the Convention will be realised for many children.”!

It is beyond the scope of this report to attempt a comprehensive evaluation of how far the UNCRC has
been incorporated into the training curricula for the different professionals working with children; this
requires a further more extensive study for the ‘official report’ due in 2007.
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The Welsh Assembly Government should ensure that training on the Convention is mandatory for all
government officials in all departments and personnel working with or delivering a service to children
and young people. In its General Comment No 5 the UN Committee on the Rights of the Child has
indicated that the overall purpose of such training should be ‘%o emphasise the status of the child as a
holder of human rights, to increase knowledge and understanding of the Convention and to encourage active
respect for all its provisions”>* This factor is particularly relevant with respect to the yet to be finalised,
guidance for the Children Act 2004 that is arguing for lead directors and lead members to be recruited
and elected to become “caretakers of children’s rights” at local authority level and within Local Health
Boards and NHS Trusts.” If they are to be effective in this role it should be mandatory that they receive
training in the UNCRC and the Human Rights Act 1998.

Another obligation (Article 44.6) of the State party and therefore of the Welsh Assembly Government is
to ensure that the public and professionals have access to information on the progress (or lack of) on the
Concluding Observations coming from the UN Committee on the Rights of the Child. This is
something that has not been very well achieved up to now but with the Welsh Assembly Government
supporting the conference that will launch this report, we are witnessing an increasing commitment by
the Assembly Government to be a part of the process of encouraging dialogue in Welsh society on the
UN Committee’s Concluding Observations.

Conclusion

The Committee on the Rights of the Child proposes that each State party should develop a comprehensive
strategy for disseminating knowledge of the Convention throughout society.* It is clear that the State party has
certainly not succeeded in meeting this obligation and the Welsh Assembly Government needs to dedicate further
resources, commitment and energy to supporting a co-ordinated and effective dissemination strategy in Wales.

Key recommendations

The Welsh Assembly Government should develop and resource a strategy for disseminating knowledge of
the Convention throughout society. This should include material to inform children, young people,
parents/carers and adults working with children and young people of their rights under the Convention.

Research should be conducted to identify the level of knowledge on the UNCRC amongst professionals
working with children and young people and the level of incorporation into the professional training of
teachers, social workers, youth workers and others working with children.
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Guiding principles
Non-discrimination: looked after children

Mike Lewis — Children in Wales

Guiding principles: non-discrimination (Article 2)

Looked after children

CONCLUDING OBSERVATION para.22. The committee is concerned that the:

Principle of non-discrimination is not fully implemented for all children in all parts of the State party and
that unequal enjoyment of economic, social, cultural, civil and political rights still exist, in particular for
children with disabilities, children from poor families, Irish and Roma travellers’ children, asylum and
refugee children, children of minority groups, children in the care system, detained children, and
children aged between 16 and 18 years.

Relevant Articles of UNCRC: Article 20 of specific relevance.

Commentary on progress

“care leavers are 50 times more likely to go to prison, 60 times more likely to be homeless and 88 times more likely
to be involved in drug use than children and young people who have not been ‘looked after’ by local authorities”"

This section will give an overview to the legislation, policy and practice around looked after children in
Wales since the UN Committee reported in 2002. Other articles in this report are concerned with issues that
significantly impact on the lives of looked after children. For example: protecting children from abuse
(Article 19), children’s right to participate in matters that affect them (Article 12) access to services — in
particular access to health care (Article 24) and access to a good quality of education (Article 28).

Statistical evidence (gaps in data availability)

Current statistical information on looked after children is available to March 2005.> In summary the data
gathered reveals that looked after children and young people as a population are faring significantly worse
than other children and young people. Notwithstanding a small drop in 2005, the number of looked after
children in Wales has increased every year from 1997 (3290 children) to 2004 (4431 children). This
upwards trend has caused strain on a generally struggling system and the continuing poor outcomes for
looked after children remain of concern to a range of professional groups and children, young people and
families themselves.

In examining the key performance indicator data, it is clear many authorities are under performing when in
comparison with others. For example, for educational attainment at 16 the lowest scoring authority in Wales
scored 0% GCSE/GNVQ qualification, with the highest scoring just over 80%. Similarly, the figures for
having a care plan in place on entering the looked after system vary across Wales from 100% of children to
just over 40%. This wide variation is a recurring theme with the 33 indicators that are collected on looked
after children and young people in Wales. It seems that, even where there are effective policies they are
sometimes ineffectively implemented. The Chief Inspector of Social Services in his most recent report on
Social Services in Wales wrote that Social Services “was good in parts but in too many parts was not good
enough”? This summary is especially relevant to looked after children and young people where practice
varies widely in its quality and effectiveness.
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The Welsh Assembly Government has carried out the following research since 2002:

* A study of advocacy services for children and young people in Wales (July 2005).
* Children in specialist placements — an all Wales study (July 2004).

* Review of fostering and residential care (June 2004).

* Fit to foster, a profile of foster care and foster carers in Wales (June 2004).

Opverall, these reports tend to show the same picture as discussed above. Furthermore, although it is clear that
some of the data collected is helpful, as yet no qualitative or quality of life data is collected and consequently
there are huge gaps in our knowledge of the life experiences of looked after children and young people. None
of the data collected provides information on ethnicity or disability issues for looked after children and young
people. In terms of educational performance we know that many looked after children lack numeric and
literacy skills yet we do not know how many or which local authorities are working to improve this situation.

Legislation — looked after children (2002 - 2005)

Recent relevant legislation and guidance includes:

»  Independent Reviewing Officers Guidance Wales, Adoption and Children Act 2002, The Review of
Childrens Cases (Amendment) (Wales) Regulations 2004.

o The Arrangements for Placement of Children (General) and the Review of Children's Cases (Amendment)
(Wales) Regulations 2002. Welsh Statutory Instrument 2002 No. 3013 (W.285).

o The Review of Children's Cases (Amendment) (Wales) Regulations 2004. Welsh Statutory Instrument
2004 No. 1449 (W 149).

o The Children (Leaving Care) (Amendment) (Wales) Regulations 2002. Welsh Statutory Instrument 2002
No. 1855 (W.179).

o The Children (Leaving Care) (Wales) (Amendment) Regulations 2004. Welsh Statutory Instrument 2004
No. 1732 (W 175).

Changes to the Children Act 1989, introduced in the Adoption and Children Act 2002, provided children in

need and care leavers with a statutory right to advocacy when intending to make a complaint.

In addition the implementation of the relevant sections of the Children Act 2004 will from 2006 affect the
looked after population of children and young people in Wales. This Act is relevant as it will help improve
the planning processes for looked after children. It will introduce a new requirement to promote the
educational achievement of looked after children and it will regulate private fostering.

Guidance - looked after children (2001 - 2005)

*  Guidance on the education of children looked after by Local authorities (2001).
*  Brief and standards for planning for permanence (2002).

*  Development of national standards for advocacy February (2003).

*  Guidance on complaints in the NHS and in Education.

o The arrangements for holistic health assessments for looked after children.

»  Inspection of services for young people leaving care (2004).

*  Inspection of child protection services overview report (2004).

»  Inspection of educational provision for looked after children.

o Chief inspectors report 2001/2002/2003/2004.

o A Councillors guide to being a good corporate parent (2005).

Guidance on private fostering and on improving the health of looked after children is due to be introduced.



Policy and practice

To improve the situation for looked after children and young people, the Welsh Assembly Government
established its Children First programme in April 1999. The programme impacts upon all children in need,
including looked after children and young people and care leavers.

Children First includes all-Wales objectives for children’s services and associated key indicators related to
outcomes for children. It is intended to foster a partnership between central and local government and
encourages an important role for elected members as the ‘corporate parent’, who should ensure the delivery
of the programme and of high quality services at a local level.

The main objectives of the programme in relation to looked after young people’ cover more effective
planning, improvements in all relevant services, improved user involvement and achieving better outcomes
for looked after children and young people. The grant in 2005-06 is £42.171 million and is due to rise to
£44.709 million in 2006-07 and £46.297 million in 2007-08. Over these three years the Children First grant
will move from hypothecated to non-hypothecated funding so that it is absorbed into the Revenue Support
Grant by 2008. Many of the member organisations of Children in Wales feel that the programme should
not cease until it has achieved outcomes for looked after children that are on a par with the non-care
population. Some members therefore feel that the hypothecated funding may need to continue past 2008.

Welsh Assembly Government led policy activity in support of the Children First objectives over the last four
years has included:

* Task and Finish Group on Advocacy (2004-2005).
*  Working Group on Sexual Exploitation of Children and Young People in Wales.
*  Working Group on Placement Choice and Stability.

It is difficult to comment on the progress on some of the Children First indicators, as some of the indicators
used were not measured before the introduction of the programme. However they have been key in driving
up standards and expectations for looked after children in Wales. The main concern is that the rate of
progress in some authorities is very slow.

The National Service Framework for Children, Young People and Maternity Services (NSF) sets standards for
health and social care provision and other local government services which have a strong influence on the
health and well-being of children. The NSF was launched in September 2005. It contains 21 standards and
specifies a range of key actions for meeting these standards, some of which are prioritised over others. Key
provisions relating to looked after children and young people include effective health care planning and
better co ordination of health care including better commissioning. The /VSF is viewed by the Assembly
Government and the voluntary and statutory sectors in Wales as a key driver for change over the next ten
years and should help to drive up standards for services for all looked after children and young people.

In March 2005 a Safeguarding Review was established by the Welsh Assembly Government to evaluate the
situation in relation to child protection including links to ‘looked after’ issues. The Welsh Assembly
Government and the Welsh Local Government Association (WLGA) are currently developing a Joint
Commissioning Strategy to ensure more effective placements for looked after children and young people.

Following the publication of its Workforce Development Strategy, the Welsh Assembly Government has raised
another key concern. This report’ has recommended the need to develop and improve the quality of the

workforce for looked after children and young people. In one promising development, some authorities have
addressed this issue, leading to significant improvements in the capacity of childcare teams in terms of more
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young people who are looked after having allocated social workers. However, this is still not the case in all
local authorities.

There remains a high level of Cross Party concern within the National Assembly about the state of ‘looked
after’ services in Wales as demonstrated in four debates in June and July 2005. At the political level the
Welsh Assembly Government has indicated that it will support mandatory grants for looked after children
into the Child Trust Funds and it is currently considering secondary legislation to do this.

The role of the Children’s Commissioner

The Children’s Commissioner was established in Wales on March 1st 2001 and has campaigned on issues
relating to looked after children and young people since the inception of the Office. The development of the
Office arose directly because of concerns raised about the abuse of children in public care within the
Waterhouse Report.® In 2003 the Children’s Commissioner produced 7elling Concerns, a review of the
operation of complaints and representations and whistle blowing procedures and arrangements for the
provision of children’s advocacy services.” The main conclusion of this report was that complaints and
representation were at varying levels and many children and young people were unaware of their right to
complain. The Welsh Assembly Government and local authorities are responding to its recommendations.
In 2004, they commissioned Cardiff University to examine the provision of advocacy services for children
and young people in the context of complaints. The report of this study® identifies particular difficulties in
advocacy services ‘reaching’ some of the most vulnerable children and difficulties in sustaining advocacy
service provision in a climate of short term and often precarious, funding.

Work of NGOs

There are a wide range of NGOs who campaign on ‘looked after’ issues. These include a group of advocacy
providers — Tros Gynnal, NSPCC, Spurgeons and the National Youth Advocacy Service (NYAS). The
organisation Voices from Care continues to campaign on looked after children’s issues. Voices from Care is
the only peer led ‘looked after’ organisation in Wales. In addition BAAF, the British Agency for Adoption
and Fostering, and the Fostering Network provide research, consultancy and campaigning to improve
services for looked after children and young people. Children in Wales also facilitate a Looked After Health
Network and have campaigned on a number of ‘looked after’ issues over the last few years.

Since the UN Committee’s Concluding Observations were released in 2002, some of the larger children’s
NGOs’ have been jointly campaigning on a range of policy issues relating to looked after children and
young people. These campaign objectives continue to be relevant and it is still of concern that none of the
called for actions have been met yet in Wales (see recommendations below). Whilst there is ongoing work
to achieve some of them it remains of concern that the rate of change within services for looked after
children is generally very slow.

Conclusion

The historical legacy within Wales in relation to looked after children and young people has been outlined in
previous NGO reports. Although there has not been the space to go into detail here, it is important to
acknowledge the systematic physical and sexual abuse of children in care from the 1960s to the mid 1990s.""
It is sufficient to say that because of historical abuse and low expectations for looked after children and
young people there has been considerable energy put to improving the outcomes for this group of children
and young people. Nevertheless, there is still a long way to go before looked after children and young people
achieve the same outcomes as children who are not looked after. In terms of the educational experiences of
looked after children, recent research'? still demonstrates significant concerns for this group of children.

Whilst outcomes for some looked after children and young people have improved dramatically, for others



they have hardly changed at all. There are ongoing concerns too about the provision of independent
advocacy services for looked after children. Whilst on paper at least such services are provided in just about
all local authorities in Wales, the services continue to rely on short term funding and piecemeal
commissioning arrangements. Since the UN Committee reported in 2002, the situation still remains one of
concern with many looked after children and young people continuing to wait for the full range of their
rights to be met.

Key recommendations

The Welsh Assembly Government working with local authorities should ensure:

* A continued and increasing emphasis on offering a range of quality placements to meet children and
young people’s needs.

* Basic improvements in frontline services in health (especially mental health) education and social services

for looked after children and young people.
* An all Wales advocacy strategy for all looked after children and young people in Wales.
* Ambitious targets for looked after children and young people are set.
* Local authorities are encouraged to be better corporate parents for looked after children and young people.

* Increased accommodation options for care leavers, including extending the use of supported lodgings
and enabling more young people to stay in foster placements.

* Children and young people in care are able to maintain secure and enjoyable placements.
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Non-discrimination: disability
Lynne Hill — Children in Wales

Guiding principles: non-discrimination (Article 2)

Disability

CONCLUDING OBSERVATIONS para.22. The committee is concerned that the:

Principle of non-discrimination is not fully implemented for all children in all parts of the State party and
that unequal enjoyment of economic, social, cultural, civil and political rights still exist, in particular for
children with disabilities, children from poor families, Irish and Roma travellers’ children, asylum and
refugee children, children of minority groups, children in the care system, detained children, and children
aged between 16 and 18 years.

Relevant Articles of UNCRC: Article 23 of specific relevance.

Commentary on progress

Legislation

The UK Parliament has enacted both specific legislation relating to disabled people, and generic legislation,
which incorporates the needs of disabled people. Children and young people are included within disability
specific legislation by virtue of their disability; there has been no children and young people specific
legislation in relation to disability. The overall aim of the legislation is to reduce the discrimination
experienced by disabled people, including, by implication, disabled children and thus enable disabled people
to access their rights, and have a positive impact on disabled people’s life chances.

The Disability Discrimination Act (DDA) 1995 was the first anti-discrimination legislation relating
specifically to disabled people, and enshrined in law, disabled people’s rights to participate in civil society.
The Disability Discrimination Act is an acknowledgement that disabled people face discrimination for reasons
related to their disability, which prevents them fulfilling their potential as individuals.

The Disability Discrimination Act (DDA) 2005 amends and extends existing provisions in the DDA 1995 by
ensuring that anti discrimination law covers all the activities of the public sector and requires public bodies

to promote equality of opportunity for disabled people.
Key elements of the 2005 Act for children and young people include:

* Making it unlawful for operators of transport vehicles to discriminate against disabled people, thus
increasing the opportunities for children and young people to access public transport.

* Making it easier for disabled people to rent property and for tenants to make disability related
adaptations, thus ensuring that disabled children can have access to appropriate equipment and
adaptations.

* Ensuring that discrimination law covers all activities of the public sector.
* A duty on the public sector, including schools, to promote equality of opportunity for disabled

people and to eliminate discrimination. The duty is anticipatory and public bodies will have to
produce Action Plans to show how they intend to meet their new duties.



The sixth session of the ad hoc committee on the International Convention on the Protection and Promotion
of the Rights and Dignities of Persons with Disabilities was held in August 2005. This draft Convention
includes an article, on the rights of disabled children. In discussion, there was general agreement that draft
article 16 did not add much substance to what was already contained in Article 23 of the Convention on the
Rights of the Child. There was also agreement in the Committee that some specific references to children
with disabilities were needed in the draft Convention, but views varied on how to achieve this. However it is
important that the rights of disabled children are clearly identified within this new Convention, and that
this document serves to underpin the rights enshrined in the UNCRC.

The main provision of the Equality Bill currently going through the UK Parliament that relates to disabled
children will be the establishment of the Commission for Equality and Human Rights (CEHR). The CEHR
will take on the work of the existing equality Commissions (the Equal Opportunities Commission (EOC),
the Commission for Racial Equality (CRE), and the Disability Rights Commission (DRC) and will
additionally assume responsibility for promoting equality and combating unlawful discrimination in three
new strands, namely sexual orientation, religion or belief, and age. The CEHR will also have responsibility for
the promotion of human rights. There have been concerns voiced within the disability arena that without the
Disability Rights Commission there will be less focus on the rights of disabled people, both children and adults.

Policy and practice

In 1999 the Welsh Assembly Government introduced the Children First Programme, a generic plan that
addresses the needs of all children, including disabled children. Of the 11 objectives in the Programme,
objective 6 relates specifically to disabled children and is broken down into four sub-objectives.

* To maintain an accurate and up to date record of the numbers and circumstances of children with
special needs and the services being provided for them.

* To increase the number of disabled children in receipt of family support services — including short
term breaks and domiciliary services — and the numbers of hours of service provided in order to
enable disabled children and their families to lead as ordinary a life a possible.

* To increase the numbers of disabled children who use inclusive play and leisure services, including
holiday play schemes, after school clubs and pre-school provision with appropriate support if necessary.

* To ensure that parents with disabled children are provided with information about services from the
statutory and voluntary sector on an inter-agency basis.

In practice there remains a high degree of variation in the availability and quality of services. In some areas
the experience of service users shows little of the progress aimed for in the initiatives identified above. It is
hoped that the Welsh Assembly Government’s Children First initiative will be paying particular attention to
the needs of disabled children in the immediate future.

The National Services Framework for Children and Young People and Maternity Services in Wales (NSF) was
launched on September 20th 2005. It focuses strongly on disabled children and young people, identifying
standards to be achieved through key actions in relation to:

e Child and family centred services
*  Access to services

*  Quality of services

e Transitions.
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Outcomes will be monitored through the development of a Self-Assessment Audit Tool (SAAT), which all local

authorities will return.

Statistical evidence (gaps in data availability)

The Welsh Assembly Government Children First team collates the figures on a Wales wide basis in relation
to all its indicators, including those relating to disabled children; however this information is not in the
public domain. Data relating to children, gathered by the Local Government Data Unit (LGDU), gives
information relating to children who are on child protection registers or within the looked after system, but
does not categorise children by disability." Thus it is impossible to monitor changes in the number of
disabled children identified as ‘at risk’ or within the looked after system.

All local authorities should hold a disability register, to assist the planning of services; however this data is
not available publicly. As registration is voluntary, any data would be indicative rather than comprehensive.
There are additional barriers to data collection, in that each local authority has its own individual eligibility
criteria for access to services. This could lead to difficulties when comparing the numbers of disabled
children known to each individual local authority social services team.

Views of children and young people

In 2003 the Welsh Assembly Government commissioned a report entitled Are you listening? What disabled
children and young people in Wales think about the services they use.* This report, which surveyed 105 children
and young people, identifies a number of key issues and messages to decision makers.

The key messages that came from the report were:

1. Respect. Disabled children and young people valued being listened to, talked to and treated with
respect. They want to be treated in the same way as non-disabled children. They were frustrated and
distressed when this did not happen.

2. Provision of information. “Many disabled children and young people receive information second hand’
via parents and carers, not directly”?

3. Access and availability. There are many challenges and barriers to disabled children and young people
being able to access services. The barriers were physical e.g. transport, and attitudinal e.g. not having
a choice of locally available services and provision.

4. Participation. Disabled children and young people want to be involved in making decisions about
services and issues that affect them. The report found that while there are examples of good practice,
this is not a consistent picture across Wales, with very little evidence of disabled children and young
people being involved in shaping services.

5. Transition services are not meeting the needs of many disabled children and young people, and they
are not having the same opportunities and choices as non-disabled young people.

6. Bullying is a very significant issue for disabled children and occurs in all school settings. Bullying
caused both distress and frustration for those involved. Disabled children and young people had
differing levels of confidence that schools and other settings would deal effectively with bullying.
Many disabled children and young people felt that they would not be listened to or supported and
felt that they would not report bullying for fear of worsening the situation.



In June 2005 the Young Disabled Person’s Network, facilitated by Children in Wales undertook a consultation
exercise with a group of disabled young people to ascertain their views on what would help in relation to anti-
bullying information for children and young people. The results of this exercise echo those noted above.

Wales celebrated the European Year of Disabled People by hosting an international conference of young
disabled people in June 2003. Ninety-five young people between the ages of 14 and 24 from 35 countries
ranging from Kazakhstan to Mongolia, gathered together for a week at Swansea University. The timetable of
the week and the issues discussed were determined by the participants themselves, making Wales a world
leader in empowering young disabled people and serving as a role model for future events of this sort.

Delegates drew up a manifesto entitled Local, National and Global Priorities for Young Disabled People’
demanding that young disabled people be included in decisions affecting all areas of their lives. The
manifesto was presented to a panel of key international decision makers in a plenary session. A list of actions
was drawn up for all the delegates to carry out on their return to their respective countries, intended to be
the first building blocks of an international peer-led network of young disabled people. Wales continues to
support young disabled people, through the continuing Young Disabled Persons Network which meets three
times a year, and which has given evidence to the National Assembly in relation to issues of safeguarding
children and bullying. Members of this Network are also currently involved in a young disabled persons
steering group to advise the National Assembly’s Equality of Opportunity Committee.

Other qualitative evidence

In 2003, the Audit Commission published a report entitled Services for disabled children. A review of services
for disabled children and their families. The study spoke to 240 disabled children and young people, in five
different areas of England and Wales.” The report concluded:

* Service provision varied across different areas. While there was evidence of good practice, services
were still seen as a postcode lottery with service provision sometimes depending on how hard parents
are able to push;

* Service provision and equipment, and adaptations are often delivered after a long wait, thus denying
disabled children and young people opportunities to develop and integrate within their society;

* Before getting access to the appropriate services, disabled children and young people and their
families have to be prepared to fight their way through a confusing array of information, and a range
of assessments processes;

e The care demands on parents, multiple appointments with services and lack of suitable childcare
affects parents” ability to work. Mothers of disabled children are less likely to have paid employment
than other mothers, and in many situations fathers’ employment opportunities and earnings are
reduced. Where families are claiming benefits, they find the forms complex and frustrating to
complete, and also can be unaware of the full range of benefits open to them. These factors can
effectively exclude families from ordinary activities and an acceptable quality of life;

* Disabled children and young people face significant barriers to participation in play, sport and youth
activities. There were difficulties in finding information about services, meeting eligibility criteria,
being confident that the child’s needs would be met, and being able to access a service due to
transport problems. Many disabled children and young people had to travel significant distances to
access a specialist provision. Families in rural areas found transport a particular challenge when
carrying out day-to-day activities and attending distant locations for services.®
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Conclusion

The evidence gathered for this report presents a mixed picture for disabled children in Wales. While there
are examples of good practice in relation to participation and service delivery, there is no consistent practice
across Wales. The rights expressed in the UNCRC are still not being fully met for disabled children in
relation to access to information, equal access to services, and participation. The monitoring of progress is
difficult to track due to significant shortfalls in data collection.

Key recommendations

The Welsh Assembly Government working with local authorities, local health boards and NHS Trusts
should ensure:

* Service commissioners and providers give priority to implementing the National Service Framework for

Children, Young People and Maternity Services.

*  Statistical data pertinent to disabled children and young people, particularly in relation to safeguarding,
is collected and analysed.

* Provision of support to ensure that disabled children and young people are able to participate in a range
of opportunities and that their views are fully taken into account at both national and local levels.
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Best interests

Rhian Croke - Save the Children

Guiding principles: best interests (Article 3)

CONCLUDING OBSERVATION para.26. The UN Committee recommends that the State party should:
Establish throughout the State party the best interests of the child as a paramount consideration in all
legislation and policy affecting children.

The ‘best interests’ principle should be incorporated in a visible way into all legislation and policy affecting
children and young people.' The best interests of the child as a paramount consideration needs to be
consistently reflected in legislation impacting on children and young people and legislation amended
accordingly.” At present it is noticeably absent from both our youth justice and asylum legislation.

Geoff Monaghan and Sue Thomas from Nacro make comment regarding ‘best interests’ in youth justice and
Sian Thomas from Save the Children makes comment regarding ‘best interests” in asylum legislation.

This section considers child impact assessments as a structured and effective tool for ‘operationalising’ the
Convention and its guiding principle of best interests.® A child impact assessment involves examining
proposed policies, legislation, budgets and changes in administrative services to determine their potential
impact on children and whether they effectively protect and implement the rights expressed in the
Convention on the Rights of the Child.*

The Committee on the Rights of the Child has declared that:

“The implementation of the principles and the provisions of the Convention requires that priority be given to
childrens issues, particularly in the light of the principle of the best interests of the child. It is recommended
therefore, that in the foundation of policy options and proposals there should be an accompanying assessment of its
impact on children so that the decision makers can be better advised when formulating policy as to its effects on the

rights of the child”>

Children are especially vulnerable and are arguably the group most affected by government policy. They may
represent nearly one quarter of the population of Wales but they are disenfranchised and do not have the
same access to channels of political participation as adults. Children’s issues are often fragmented across
government departments and as referred to in the General Measures section of this report; their management
can often be unco-ordinated and conflicting, falling short of reflecting the ‘whole child’.* Consequently
children are often in a weaker position compared to the rest of the population and their rights and welfare
may not receive the same prominence as other political agendas. Therefore it is clearly apparent that
structures need to be put in place so that children’s best interests are given prominence. Child impact
assessments are one way of ensuring this.”

The best interests of the child have been described as the “sum total of all the norms in the Convention”® The
entire Convention informs us what are in the best interests of the child such as: to receive an education
(Article 28); to be cared for by parents (Article 8); to be heard in matters that affect him/her (Article 12); as
well as informing us what are not in a child’s best interests such as to be abused or exposed to violence
(Article 19); or separated from parents (Article 9).

Taking the principle of ‘best interests” with the other guiding principles of non-discrimination (Article 2);
survival and development (Article 6); and participation (Article 12); provides the basis of a rights-based
approach that can usefully guide the proofing of all policy and legislation to be in compliance with the
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Convention. The non-discrimination Article emphasises the importance of considering the impact of policy and
legislation on children as a distinct group as well as the most disadvantaged and marginalised children. Article 12
highlights the importance of ensuring the child’s perspective in policy making, arguing that it is fundamental to
first consult with children and young people who may be affected directly or indirectly before implementing a
piece of policy or legislation. Giving full consideration to children’s survival and development needs in the
development of policy or legislation ensures that the realisation of this range of rights is not impeded.

The UNCRC is a comprehensive human rights instrument that covers the most diverse domains of the life
of the child, social, economic and cultural rights, and civil and political rights. The Convention therefore
advocates that all government policy is proofed with regards to its impact on children. As well as the more
traditional policy areas associated with children, for example education and health, the Convention
advocates that policies not directly or obviously concerned with children, such as those on transport and the
environment, should also be assessed for their impact on children. A child impact assessment tool is best
used by a range of assessors who have expertise in the subject under consideration and understand children’s
affairs. Assessors should be internal to the government machine with a degree of control over the measure, as
well as those who are independent of government with sufficient independence to be objective. Using such a
tool assists in the mainstreaming of children’s rights giving children’s issues better visibility, coherence and
significance across government structures, making government more effective for children and young people.

The UN Committee recommends that child impact assessments be undertaken, e.g. in the adoption of:

Any form of new policy or guidelines in different activities

New legislation or regulations

An annual budget, at both national, regional, and local level

Organisational or administrative changes at all levels of sociery.””

The most critical component to any child impact assessment is that it must use the Convention as its
yardstick for measuring the impact of policy and/or legislation on children. This can be supported by
obtaining evidence from what is stated in national legislation, research, studies of children’s needs and
interests, an understanding of the child/children’s own network/family and last but not least, the child’s own
views and opinions." Different countries around the world are currently developing models that are most
appropriate to their own policy and legislative environments."

The box below outlines what a child impact assessment may include.

A description of the proposed measure (legislation/policy/project)
- including how the measure affects (or might affect) children and young people.
- including how the proposed measure is affected by, or affects, other current government
activities/policy.

* An analysis of how the measure promotes or impedes the implementation of the guiding principles
of the UNCRC and other relevant human rights instruments (clause by clause analysis).

* Identification of problems/gaps in information/expertise/conflicts of interest that the proposal may
entail.

e Children and young people’s viewpoints on the measure/proposal.

* Proposed steps to ameliorate or compensate for any adverse effects.

* Guidelines on how the measure should be monitored.

* Evaluation (afterwards) of the effects the decision actually had.

Source: Drawn from Hodgkin, R (1989), Sylwander (2001) and Munro & Paton (2005).




Implementing effective child impact assessments requires that all officials who are employed to use the tool
are offered in-service training on the background, content and legal status of the UNCRC and helped to
understand the benefits for children and young people if they use a child perspective in their own decision
making processes. The Convention may well be the foundation of policy making for children and young
people in Wales but as has been expressed in the General Measures section of this report there is still more to
be done in Wales to help national and local government to fully understand the principles of the
Convention and how it should and could be applied.

Child impact assessments in England, Scotland and Northern Ireland

The Joint Committee on Human Rights in its Tenth' report and reinforced in its Eighteenth' have argued
that the UNCRC should function as a set of child-centred considerations to be used by all departments of
government when evaluating legislation and policy with all policy initiatives and legislation being subjected
to a child impact assessment.

In England the National Children’s Bureau (NCB) and the Children’s Legal Centre (CLC)™ have received
funding from the Nuffield Foundation to carry out child impact assessments of up to four related consultative
papers, draft legislation and Government Bills over a two-year period.” They are using the framework of the
UNCRC and the Human Rights Act 1998, the Children Act 1989 and the five outcomes for children (set out in
Every Child Matters *°) to proof the bills. The NCB and the CLC are drawing up the child impact statement,
with support from a reference group of representatives from the academic sector, children, parent/family
organisations, civil servants and parliamentarians. They are hoping to extend the tool of child impact
assessment to proof government policy and more recently, the new Children’s Commissioner for England has
begun a dialogue with the NCB and the CLC to consider working with these partners to incorporate the tool
of child impact assessments into the scrutiny function of the new Commissioner’s Office in England.

In Scotland, the Scottish Commissioner for Children and Young People'” has drawn up their own child
impact assessment tool, which they are piloting. It is their intention to proof legislation and policy that
either directly or indirectly affects children and young people in Scotland. In time, resource considerations
may alter this approach.

In Northern Ireland, under Section 75 of the Northern Ireland Act 1998 designated public authorities have
to conduct Equality Impact Assessments (EQIAs)" on all new and existing policies. The primary function of
Equality Impact Assessments is to determine the differential impact of a policy on nine equality categories:
religious belief, political opinion, racial group, age, marital status, sexual orientation, gender, disability and
dependency. The impact of policies on children should be assessed as part of this. In practice this process has
not been particularly successful, and the impact of policies on children is often overlooked.”

Child impact assessments:What’s happening in Wales?

Turning now to Wales, over the last three years the Welsh Assembly Government has been working in
partnership with Forums for the Future® to develop an Assembly wide Policy Integration Tool. The tool is
based on the National Assembly’s Guiding Principles — sustainable development, equalities and social
inclusion. The tool, which has received Cabinet endorsement, “can be used for: developing policies and
strategies, and action plans; ensuring actions don’t duplicate and do interrelate, inform integrated decision-making
and appraising delivery against intention”?' It has been used to proof a number of strategies such as
“Winning Wales” (Economic Development) and to appraise the Wales Spatial Plan. The Children and
Young People: Officials Group of the Welsh Assembly Government also applied the Policy Integration Tool
to the development of the Assembly Government’s Child Poverty Strategy®. The group thought it was a
worthwhile exercise but recommended that the tool be applied to policies much earlier, as policies are being
developed rather than being used as a checklist exercise at the end.”
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This is truly a groundbreaking development in reaching the aim of integrated policy development in Wales.
However, it misses an important trick - to proof policy for its impact on children and young people and for
its compliance with the UNCRC and the Human Rights Act 1998. The UNCRC and its translation into the
Assembly Government’s 7 Core Aims have not been given sufficient prominence in the Assembly
Government’s own, overarching strategic plan for Wales entitled ‘Wales: A Better Country.”* When this
strategy is revised and reformulated in 2007, the Welsh Assembly Government are urged to consider how the
UNCRC (through its own 7 core aims for children) can be better reflected as core aims for the Welsh
Assembly Government as a whole and not just for its Children and Families Division.

The UNCRC Monitoring Group encouraged the Strategic Policy Unit of the Welsh Assembly to integrate
indicators into the tool that would achieve the aim of impact assessing policy for children’s rights. The Unit
decided they were unable to amend the tool itself but they have placed UNCRC related guidance on their
Policy Intranet Gateway.” It is a key recommendation of the UNCRC Monitoring Group to integrate
relevant children’s rights’ related indicators into the Policy Integration Tool when the tool is next revised. If
this is not possible there is a need to enshrine in secondary legislation a requirement to use a separate tool
for child impact assessments when assessing all policy and budgets.

Child impact assessments should also be used at local authority level. In their response to the Children Act
2004 draft guidance, Better Partnerships — Stronger Outcomes, the UNCRC Monitoring Group have
recommended that as a part of the Children and Young People Plans, arrangements should be made to
mainstream children’s rights in policy making. If policy makers in local and national government used child
impact assessments it would implicitly further the implementation of the UNCRC as an overarching policy
goal in Wales and mainstream children’s rights in all policy making that directly or indirectly affects children
and young people.

Finally, the UNCRC Monitoring Group would like to see the Children’s Commissioner for Wales (as in
Scotland and England) develop a child impact assessment tool and apply it routinely, adopting a more
consistent approach to proofing government policy for compliance with the provisions of the UNCRC as
part of the Commissioner’s monitoring and scrutiny function.

Key recommendations

e The UNCRC and the 7 Core Aims for children and young people should be better incorporated into the
Welsh Assembly Government’s overall strategic plan for Wales, Wales: A Better Country.

* The Welsh Assembly Government should include indicators in their Policy Integration Tool that proof
policy for compliance with the UNCRC and the Human Rights Act 1998.

* Failing this, through secondary legislation, the National Assembly for Wales and local government should
be obliged to use child impact assessments to proof all policy that directly or indirectly affects children
and young people for compliance with the UNCRC and the Human Rights Act 1998.

* National and local government officials should receive training in the use of child impact assessments

and the principles of the UNCRC.

e The Children’s Commissioner for Wales as a part of the Office’s scrutiny function should use the tool of
child impact assessments to proof all policy that directly or indirectly affects children and young people
for compliance with the UNCRC and the Human Rights Act 1998.
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Participation

Eleri Thomas - Save the Children
Chair of the Children and Young People’s Participation Consortium for Wales
Anna Skeels — The Wales Children and Young People’s Participation Unit

Guiding principles: respect for the view of the child (Article 12)

CONCLUDING OBSERVATION para.30. The Committee recommends that the State party:

In accordance with articles 12-17, take further steps to promote, facilitate and monitor systematic,
meaningful and effective participation of all groups of children in society, including in schools, like school
councils. Furthermore, it recommends that the State party take further steps to consistently reflect the
obligations of both paragraphs of Article 12 in legislation, and that legislation governing procedure in
courts and administrative proceedings (including divorce and separation proceedings) ensure that a child
capable of forming his/her own views has the right to express those views and that they are given due
weight. The Committee further recommends that procedures be formed to acknowledge publicly the
views expressed by children and the impact they have on developing programmes and policies, and reflect
how they were taken into consideration.

Commentary on progress

Children and young people’s right to participate in all matters affecting them is instrumental to achieving all
of the other rights as expressed in the Convention on the Rights of the Child. Children and young people
have a right to be heard in decision making that affects them or has an impact on their lives. This gives
adults both a better understanding of the realities of children’s lives and is also a means of engaging with
them as social actors. This instrumental right requires duty bearers to take into account children’s opinions
in decision making and is complemented by the other participation rights such as freedom of expression
(Article 13); thought conscience and religion (Article 14); of association (Article 15); the right to privacy
(Article 16); and to access information (Article 17). The right to participation gives children and young
people the capacity to claim all the other rights as expressed in the UNCRC.

The Welsh Assembly Government has made a commitment to promote and support children and young
people’s participation through formally adopting the United Nation’s Convention on the Rights of the Child
(UNCRC) and to implementing children and young people’s right to participate as stated in Article 12.
There is a commitment to developing a national strategic approach to participation by government and
partners. Structures have been put in place and opportunities for children and young people’s participation
in decision making have increased since 2002.

Legislation

The Children Act 1989 and Children Act 2004 place a duty on courts and local authorities to take children
and young people’s views into account when decisions are made that affect them. The Adoption and Children
Act 2002 includes provision for the separate representation of children in family proceedings. Legislation
focuses less on the need to involve children and young people in the planning, implementation or
monitoring of the legal or statutory systems, which have an impact on their lives.

The Welsh Assembly Government is currently undertaking a Review of Safeguards for Vulnerable Children
and is including evidence from children and young people. This will provide a more detailed perception of
the actual level of children and young people’s participation in child protection and safeguard systems.'
There is a need to continue to monitor and gather evidence from children and young people about their
participation in statutory and legal systems.



Section 2.8 in the draft guidance on the Children Act 2004 * states that children, young people and their families
should have an opportunity to have their voices heard on the Framework Partnerships, the mechanism for
implementing the policy strategy for children and young people Children and Young People: A Framework for
Partnership.® Section 3 of the draft guidance identifies children and young people’s participation as an underlying
principle and theme for local co-operation between agencies to deliver stronger and more effective partnerships.

Policy and practice

There is an increased commitment in government policy to children’s and young people’s right to participate
and in particular to involving children and young people in policy and service planning and development.
This reflects a commitment to children and young people as active citizens who have valuable contributions
to make in society. The Welsh Assembly Government states in BezterWales.com* that

“Every young person in Wales has the right to be consulted, to participate in decision making, to be heard on all
matters that concern them or have an impact on their lives.”

The Welsh Assembly Government has demonstrated its commitment to participation in a number of key
policy documents for children and young people including: Children and Young People: A Framework for
Parmership (2002), Children and Young People: Rights into Action (2004)° and Extending Entitlement (2001).°

A strategic co-ordinated approach has been adopted to developing participation within Wales. The Minister
for Education and Life Long Learning, supported by the Youth and Pupil Participation (YaPP) Division of
the Assembly Government, has the lead responsibility for developing children and young people’s
participation aged 0-25 years. YaPP has established the Welsh Assembly Government’s Participation Project
to promote and develop participation, and policy and practice within the Welsh Assembly and public bodies.
A Children and Young People’s Participation Consortium for Wales which is made up of key statutory and
voluntary organisations and umbrella bodies working on children and young people’s participation in Wales,
has been established to reflect and promote the diversity and range of children and young people’s
participation. A Participation Unit has been set up to support the work of the Consortium. In conjunction
with Funky Dragon there are currently well established national structures to develop policy and practice on
participation and opportunities for children and young people’s participation.

There is now a firm expectation placed on local government, health agencies and other partners to involve
children and young people in policy and service planning, development and monitoring. Extending
Entitlement, the Welsh Assembly’s strategy for supporting young people sets out 10 entitlements for young
people and includes young people’s entitlement or right to participate.

The first evaluation of Extending Entitlement, ‘Extending Entitlement — Making it Real’” identifies the
challenge in implementing the policy commitment to participation. In accessing their entitlements, young
people ranked the ‘opportunity to be asked what young people think and want’ lowest of the 10
entitlements. Young people involved in the evaluation did not feel that they can always access their
entitlement to have a say and do not feel that they can participate in decisions about their lives to the same
extent as they can access their other entitlements. It is crucial that children and young people are given
information about their right to participate in all decisions that affect their lives.

The Assembly Government has involved children and young people in developing the National Service
Framework for Children, Young People and Maternity Services in Wales (NSF)* which establishes standards for
health, social care, education, housing and leisure. A young person friendly version of the draft NSF was
developed to assist young people to give their views.” The Assembly Government has subsequently produced
other key consultation documents in child friendly formats.
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The draft consultation document Pupil Involvement in Decisions that affect them and the Establishment of
School Councils in Primary, Secondary and Special Schools (2003)" outlines the expectation that all schools in
Wales will be required to have a school council by September 2006. The development of school councils
will need to ensure a whole school approach to participation and be inclusive to all pupils. The process for
establishing school councils should include a commitment that all children and young people should have
the opportunity to be involved regardless of their ability or attainment. Processes to select children and
young people to be on councils should be open, accountable and inclusive and should be regularly re-assessed
against the principle of non-discrimination.

The Participation Unit has recently been commissioned by the Welsh Assembly Government to undertake a
scoping exercise on developing pupil participation in schools in Wales. The key elements of the project have
been to provide advice to the Welsh Assembly Government on how best to support the development of
school councils, pupil’s involvement in school inspections, advocacy support for children in school, aspects
of participation in the PSE Framework and raising awareness of young people’s rights and entitlements with
pupils and adults in school (see also Eleanor White’s article on page 79).

Children and young people’s participation in policy development is of direct relevance to their lives and is
being taken more seriously with the recent developments in Wales. Their participation in influencing policy
relating to children and young people’s services is increasing but must continue to be embedded and
mainstreamed. The extent of children and young people’s participation or influence in indirect policy and
service development is less developed. For example, children and young people’s involvement in influencing
the Making the Connections' agenda, which aims to drive up quality and efficiency of sustainable public
services has, so far, been questionable.

Children and young people are not always considered within policy and service developments that are not
seen as direct children’s services or initiatives. For example, the implementation of the government initiative
to regenerate Wales poorest communities, Communities First, has not focused strongly enough on children
and young people’s active engagement as partners in local developments. Most areas of family, community,
regional, national or even international decision making affect children and there is therefore a need to
ensure that children and young people are included in all policy development and implementation at all
levels.

Children and young people’s opportunities to participate

Under the direction of the Children and Young People’s Participation Consortium for Wales a shared
understanding of children and young people’s participation has been developed.” A definition has been
adopted, developed through a national competition involving young people:

“Participation means that it is my right to be involved in making decisions, planning and reviewing an action
that might affect me. Having a voice, having a choice.”

The Participation Consortium and Unit are working to develop national standards, to agree core training
competencies on participation, to develop and pilot an impact assessment framework and are involving
children and young people in developing the participation agenda and capacity in Wales. Training on
participation must be included in all training courses for professionals working with children and young
people and in Continuing Professional Development programmes. The impact assessment framework,
currently under development, should assist in the collating of evidence on the impact of children and young
people’s participation. There is a need to demonstrate the benefits of participation for children, young
people and communities in order to encourage an increased commitment by all government sectors and
organisations.



Funky Dragon provides a national mechanism for children and young people to engage with the Assembly
Government. Funky Dragon is the first organisation in the UK to have trustees under 18 years old. It has
representation from young people from every local authority in Wales and from young people’s special
interest groups including young people in care, young people with disabilities, young carers, and Black and
Minority Ethnic young people. Funky Dragon is working to identify appropriate mechanisms for the
involvement of younger children. Funky Dragon is a key young people led organisation working to promote
the participation of children and young people at a national level. Its success should encourage all duty
bearers to support the development of more children and young people led initiatives, especially those
involving marginalised and excluded groups.

A steering group has recently been established by the UNCRC Monitoring Group to identify mechanisms to
facilitate children and young people’s involvement in UNCRC monitoring and reporting. The Committee

on the Rights of the Child:

‘encourages State parties, non-governmental organisations and others in preparing reports, to include the views of
children, in particular on the status of children’s rights and the impact of the Convention on their lives”."

National participation structures in Wales engage with UK-wide government and non-government initiatives
to ensure that Welsh children and young people can be involved in and benefit from decisions made and
initiatives set up outside of Wales. The Children and Young People’s Participation Consortium for Wales has
close links with its counterpart in England. Funky Dragon members represent Wales at the UK Youth
Parliament and the Consortium has links with numerous UK-wide (and some international) networks in its
quest to further develop best practice in Wales. There is a continuing need to ensure that children and young
people in Wales can appropriately influence the UK Government in particular on decisions made about non
devolved matters.

Several national funding streams in Wales are targeting resources at the participation of children and young
people.” A Wales-wide European Social Fund bid has participation as one of its key components and a large
number of agencies are delivering against this across the country. Funding from Carnegie Young People’s
Initiative has been drawn into Wales to support the development of a participation practitioners’ network.

Young people’s active engagement with the media remains an area of concern. Save the Children is
increasingly concerned at how the media demonises young people as negative forces in communities. Young
people are predominantly portrayed as responsible for anti-social behaviour and their positive contribution
to communities is most often overlooked. A task group was convened by Children in Wales to explore
establishing a Children’s Express' initiative in Wales and a feasibility study has been undertaken of
opportunities for children and young people to influence the media. The task group and study identified
the need for strategic development on a national level. There is a need to revisit progress of the task group
and follow up work on involving children and young people in the media.

A Wales-wide participation mapping study recently undertaken by the Welsh Assembly Government, the
Children and Young People’s Participation Consortium for Wales and Save the Children highlights that local
authorities, Children and Young People’s Framework Partnerships, national and local organisations and
government divisions are all developing children and young people’s participation. However they are all at
very different stages requiring different levels of support and resources. The report identifies key
requirements to ensure that participation develops further including support for cultural change by decision
makers; staff and financial resources; child friendly documents; dissemination of good practice; and synergy
across government policy initiatives.



RIGHTING THE WRONGS:

Some mechanisms for the involvement of marginalised children and young people are in place but the
mapping study identified the need for further development in this regard to ensure the involvement of all
children and young people. Cardiff Black Youth Network, supported by the Wales-wide Black Voluntary
Sector Network, and the Children and Young People’s Participation Consortium for Wales is currently
mapping the participation of children and young people from Black and Minority Ethnic communities.

All local authorities in Wales have a mechanism for involving young people in decision making at a county
level and most have established youth forums. Many local authorities have employed a participation officer
or worker to facilitate young people’s participation and participation strategies but there is a need to provide
more support and direction to local authorities that are failing to develop strategies and action plans. Some
of the Children and Young People’s Framework Partnerships have set up participation task groups to move
this agenda forward.

The main criticisms concerning children and young people’s engagement identified by the mapping report
were that: children and young people are involved increasingly in consultations, being asked their views, but
the agenda remains set by adults and organisations and there is less documented evidence of the impact of
their involvement on influencing policy and services.

Conclusion

There have been positive developments on children and young people’s participation in Wales. National and
local structures have been established to develop policy, practice and opportunities for children and young
people’s participation. Examples of children and young people’s participation are evident at local and
national levels in statutory and voluntary organisations. There is a range and diversity of ways that children
and young people are involved in decision making which must be celebrated.

However, there is still a long way to go before the principle of Article 12 is respected. We need to continue
work (at both national and local levels) on embedding and mainstreaming participation opportunities to
further children and young people’s influence on all policies that affect them. In many parts of Wales,
children are still not perceived as persons entitled to rights. Adult’s interests very often undermine the rights
of the child. Further efforts still need to be made to change adult’s attitudes to ensure the effective
implementation of Article 12, with children’s right to participate in the family, at school, in communities
and local and national governmental structures fully supported. Children and young people must be
respected as valuable members of communities and active citizens.

There is a need to move away from seeing participation as consulting with children and young people on
matters which interest government or organisations to real participation and engagement where children and
young people are involved in setting the agenda. The real challenge is to ensure that adults and
organisations listen, hear and act on children and young people’s recommendations and ensure they are more
accountable to them. The implication of not doing so is grave as it will lead to the further disillusionment
and disengagement of children and young people.

Key recommendations

The Welsh Assembly Government working with its partners should:

* Ensure children and young people are provided with information about their rights under the
Convention, in particular about Article 12, their right to participate.



Consider developing legislation, which secures national and local participation structures including the
children and young people’s assembly for Wales.

Ensure that all its policies and initiatives promote and support children and young people’s participation
in decision making. In particular, the Welsh Assembly Government should provide dedicated support
and clear direction to ensure that children and young people are enabled to actively participate in the
regeneration of their own communities.

Ensure that participation is included in all training courses for professionals working with children and
young people and in Continuing Professional Development training programmes.

Key questions

How can we achieve cultural and organisational change in Wales which values children and youn
g & young
people’s participation routinely in all matters affecting their lives?

What further steps need to be taken and by whom to promote and support children and young people’s
involvement in legal and statutory processes including child protection?

What mechanisms should be put in place to ensure opportunities to participate are accessible to all
including children under 11 years and marginalised children and young people?

How can we best encourage and support the development of more child and young people led initiatives
and organisations?

How can we encourage and support the development of more children and young people led initiatives
in Wales, especially those involving marginalised and excluded groups?

What further steps can the Welsh Assembly Government and its partners take to ensure that children
and young people in Wales have opportunity to influence the UK Government, in particular on
decisions made about policy on non-devolved matters?

How can government (Wales and UK), NGOs and the Children’s Commissioner for Wales best support
children and young people’s involvement in the ‘official’ UNCRC monitoring and reporting process in
20072 What is the role of Funky Dragon? The Children and Young People’s Participation Consortium
for Wales? The Children’s Commissioner? What resources are available and when is planning going to
start?



RIGHTING THE WRONGS:

Endnotes

' Welsh Assembly Government Safeguarding Vulnerable Children Review’ launched 2003 is currently underway.

? Draft Guidance on Local Co-operation under the Children Act 2004. Children and Young People: Rights into Action,
Stronger Partnerships for Better Outcomes.

3 Welsh Assembly Government Framework for Partnership 2002.

* Welsh Assembly Government Betterwales.com — The Strategic Plan.
http://www.wales.gov.uk/themesbetterwales/content/strategicplan/toc-e.htm

5> Welsh Assembly Government (2004) Children and Young People: Rights into Action.
¢ The Policy Unit, The National Assembly for Wales 2000. Extending Entitlement: supporting young people in Wales.
7 Welsh Assembly Government (2004) Extending Entitlement, Making it Real, An evaluation of Extending Entitlement.

8 Welsh Assembly Government, National Service Framework for Children, Young People and Maternity Services in Wales

(Children’s NSF) http://www.wales.nhs.uk/nsf

? Welsh Assembly Government, National Service Framework for Children, Young People and Maternity Services in Wales,
Young People’s Consultation Document.

10 Welsh Assembly Government draft consultation document (2003) Pupil Involvement in Decisions that affect them and
the Establishment of School Councils in Primary, Secondary and Special Schools.

" Welsh Assembly Government (2004) Making the Connections: Delivering Better services in Wales. Accessed at
htep://www.wales.gov.uk/themesmaking connection.

12 Welsh Assembly Government community regeneration policy launch in 2000.
13 Children and Young People’s Participation Consortium for Wales: A Discussion Paper (2004).
1" Report on the 22nd session, September/October 1999, CRC/C/90, para. 291.

15 Welsh Assembly Government Cymorth funding and Children and Families Organisations Grants have been used to fund
national and local participation projects across Wales.

16 Children’s Express is a UK wide news agency producing news and features by young people.



Civil rights and freedoms

Corporal punishment
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Civil rights and freedoms

Corporal punishment
CONCLUDING OBSERVATION para.36. The Committee recommends that the State party:

a)

b)

With urgency adopt legislation throughout the State party to remove the “reasonable chastisement”
defence and prohibit all corporal punishment in the family and in any other contexts not covered by
existing legislation;

Promote positive, participatory and non-violent forms of discipline and respect for children’s equal
right to human dignity and physical integrity, engaging with children and parents and all those who
work with and for them, and carry out public education programmes on the negative consequences of
corporal punishment.

Relevant Articles of UNCRC: Article 19 of specific relevance.

Commentary on progress

a) With urgency adopt legislation throughout the State party to remove the ‘reasonable

chastisement’ defence and prohibit all corporal punishment in the family and in any
other contexts not covered by existing legislation.

Legislation

The power to remove the ‘reasonable chastisement” defence lies with the UK Parliament in Westminster
not with the National Assembly for Wales. Where the Assembly has power it has demonstrated its
strong commitment to ending the corporal punishment of children, for example, it was the first
administration in the UK to ban corporal punishment in child minding and day care settings.'

To the Welsh Assembly Government’s credit in October 2002 (in response to the UN Committee’s
Concluding Observations) they issued a Cabinet Statement indicating that it was intent on making
representation to the UK Government to change the law to remove the defence of reasonable chastisement:

“The recent observations of the UN Committee on the Rights of the Child concluded that current legislation in
the UK does not comply with the principles of the UN Convention. It recommended that corporal punishment
in families and all other contexts should be prohibited in law, concluding thar action should be taken ro
promote non-violent forms of discipline, respect for children's rights to human dignity, including through
public education programmes. I shall write to John Denham expressing the support of the Welsh Assembly

Government for these views.”*

The UK Government refused to re-consider the case for legal reform. Then in 2004, a vigorous and high
profile campaign took place, co-ordinated by the Children are Unbeatable! Alliance, to add a new clause
to the Children Bill. This clause would remove the common law defence of ‘reasonable chastisement’ and
give children ‘equal protection’. The UK Government rejected this opportunity to legislate on the matter
from the outset and consistently briefed against the campaign, emphasising parents’ right to discipline
their children and raising the spectre of parents being criminalised and brought before the courts.
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At the final vote in the House of Commons on November 2nd 2004 the Government refused to allow
its own MPs a ‘free vote’ i.e. to vote according to their personal conscience, as is traditional in the UK in
such matters. The proposed new clause (Clause 12) was defeated by 423 votes to 75. The Government
instead threw its weight behind another clause (Clause 56), which was presented as a compromise but
which in fact endorsed the corporal punishment of children and introduced a new statutory defence of
‘reasonable punishment’. Clause 56 was strenuously opposed by the campaign but was approved by 284
votes to 208. It was enacted as Section 58 of the Children Act 2004) and came into force in England and
Wales on January 15th 2005.

Sir William Utting, spokesperson for the Children are Unbeatable! Alliance, said:

“Section 58 of the Children Act perpetuates the archaic defence that allows children to be legally hit and hurt. It
is unjust and does not satisfy our human rights obligations to children under UN and European agreements.”>

In the concluding debate on the Children Bill the UK Government Minister for Children gave an
undertaking to review the operation of Section 58 after 2 years.

Welsh Members of the House of Lords and Welsh MPs made a notable contribution to the 2004
campaign providing the lead sponsor for the ‘equal protection’ clause in the House of Lords (Baroness Finlay)*
and two of the four sponsors in the House of Commons (Julie Morgan and Hywel Williams).> Six other

Welsh Parliamentarians spoke in favour of the ‘equal protection’ clause and over a quarter of the 40 MPs
in Wales voted for it.*

Although the campaign for legal change did not succeed there is a general acknowledgement that it
raised awareness of the issue of physical punishment and generated some high quality debate and media
coverage. This has helped shift the consensus further towards reform. A number of key agencies notably
the Association of Chief Police Officers (ACPO) and the Association of Directors of Social Services
(ADSS) made public both their opposition to Section 58 and their belief that ‘equal protection’ would
not lead to the criminalising of parents.

In contrast to the UK Government, in October 2002 the Welsh Assembly Government with the Cross
Party support of a majority of the National Assembly’s 60 Members, became the first government in the
UK to take a principled stand against the physical punishment of children.” Since then it has
consistently urged the UK Government to act to remove the ‘reasonable chastisement” defence. In
January 2004 during a debate on the Children’s Green Paper, over two thirds of the National Assembly
for Wales voted to signal its regret that the UK Government had failed to take action:

“The National Assembly regrets that the UK Government continues to retain the defence of reasonable
chastisement and has taken no significant action towards prohibiting the physical punishment of children in
the family” (In favour 41, Abstain 3, Against 9)°

In May 2004 during a debate on the Children Bill in the National Assembly for Wales, the Minister
stated:

“...1 am pleased that Members have ... raised the issue of the opportunity that we hope this forthcoming
legislation will offer the Government to take a stand, as the Welsh Assembly Government has taken a stand, in
Javour of children’s rights by removing the defence of reasonable chastisement . . . . . This is not about
criminalising parents; this is about ensuring that children have the same rights as adults regarding physical
punishment and ensuring that this opportunity is used. I hope that the Government will support an
amendment to the Bill and that there will be a free vote to take this forward.”’



b) Promote positive, participatory and non-violent forms of discipline and respect for
children’s equal right to human dignity and physical integrity, engaging with children
and parents and all those who work with and for them, and carry out public education
programmes on the negative consequences of corporal punishment.

The Welsh Assembly Government stance against physical punishment was expressed within the context
of providing support to parents as well as a child’s right to be protected. In the Cabinet Statement of
October 2002 the Minister said:

“Whatever the legal position, I believe that our approach needs to be based on support for positive parenting.
The key is to support parents and others who care for children and to promote positive relationships in families.
We must seek to change social attitudes so that physical punishment of children is no longer considered
acceptable, no matter what context” *°

Since January 2004 the Welsh Assembly Government has funded ‘Sdim Curo Plant!/Children are
Unbeatable! in Wales" to provide them with advice and guidance on what forward measures can be
taken using the powers of the Assembly to act, primarily in the fields of health, child protection,
domestic abuse, parenting support and community regeneration.

The Welsh Assembly Government has so far published four key documents'?, which expressly underline
its commitment:

CHILDREN AND YOUNG PEOPLE: RIGHTS TO ACTION (FEBRUARY 2004)

“The Assembly Government believes that the current legal defence of ‘reasonable chastisement’ should be ended.
We wish to encourage respect for children's rights to human dignity and nonviolent forms of discipline, including
through public education programmes. We have made representations to the UK Government about this.

We do not accept that smacking teaches children how to behave as they grow up. Children who are smacked
are more likely to believe that the strong get their own way and that violence is an acceptable manner of
expressing a view or dealing with anger or frustration.

We believe that we must respect what children themselves have told us: that a smack serves to create distrust,
fear and dislike, but is not the best way to instill respect for the adult or acceptance of their values.

The Assembly Government has banned smacking in every form of public and regulated care in Wales. We want
to make sure that parents and carers have the information and advice they need on effective ways of dealing
with children's behaviour, including alternatives to physical discipline. We are funding a public education
programme including the production of information leaflets and the provision of advice.”

NATIONAL SERVICE FRAMEWORK FOR CHILDREN,YOUNG PEOPLE AND MATERNITY SERVICES
(SEPTEMBER 2005)

“Children and Young Peoples Framework Partnership Plans [to] include joint working arrangements to
promote and deliver parenting education that includes: ....Suggesting appropriate methods for managing
childrens behaviour that supports the Welsh Assembly governments views that physical punishment of children
is unnacceptable”

PARENTING ACTION PLAN (MARCH 2005 PUBLISHED FOR CONSULTATION)

“The Welsh Assembly Government believes that smacking children is wrong. We do not think it encourages
adulss, children and young people ro respect each other. We believe that there are better ways of dealing with
difficult behaviour and teaching children right and wrong. We know that many parents would like advice on
how to get this right. We think that one of the booklets given out to parents should include tips on how to bring
children up without using smacking.”
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The final Parenting Action Plan will be published in autumn 2005 and the booklet about ‘Alternatives to
Smacking’ is likely to be distributed through the universal Health Visitor service from 2006 onwards.

TACKLING DOMESTIC ABUSE: THE ALL WALES NATIONAL STRATEGY (MARCH 2005)

“This strategy aims to increase the safety of women and children/young people by recognising the need
Jor:...Encouraging policies that oppose the smacking of children and seeking to promote alternatives to physical
discipline..”

Wales is the only part of the UK where physical punishment of children is accepted as being part of the
spectrum of domestic abuse.

In January 2004 a group of Assembly Members and Welsh MPs went on an official fact finding visit to
Sweden organised by ‘Sdim Curo Plant!//Children are Unbeatable! and Radda Barnen (Save the Children,
Sweden). This proved to be extremely valuable in informing politicians about how legal change can be
introduced and public education undertaken.

‘Sdim Curo Plant!/Children are Unbeatable! has regular meetings with the Minister for Children and the
Welsh Assembly Government’s Cabinet sub Committee for Children and Young People is due to review
progress in October 2005. The Alliance continues to press for a properly funded campaign of public
education supported by an increased level of parenting support.

‘Sdim Curo Plant!/Children are Unbeatable! has also met civil servants in the Welsh Assembly
Government to discuss ways to translate ideas into operational planning and delivery at a local level.
‘Sdim Curo Plant!/Children are Unbeatable! is currently working to develop public awareness initiatives
at a community level in partnership with NGOs, local authorities and health agencies in order to
demonstrate what can be achieved. These can then be adapted or replicated by others. We are seeking
funding to evaluate these initiatives so that we can show what works best to change public attitudes and
parental behaviour for the benefit of Welsh children and young people. All relevant information will be
submitted to the review of section 58 of the Children Act 2004 in the autumn of 2006.

Conclusion

Wales is acknowledged to be leading the way on the issue of physical punishment within the UK. However
the mixed messages coming from the two Governments (UK and the Welsh Assembly) are confusing for
parents, public and young people. Whilst the political commitment from the Welsh Assembly Government
is genuine, there is a lack of resources to fund both public education and an adequate level of support for
parents and this, combined with the continued existence of the legal justification for hitting children,
remains a serious difficulty in making further progress.

Key recommendations

The Welsh Assembly Government should:
* Continue to press the UK Government for legal reform to give children equal protection.

* Establish a campaign of public education supported by an increased level of parenting support.
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Association Cymru, National Family & Parenting Institute, NSPCC Cymru, Royal College of Paediatrics & Child Health,
Save the Children/Achub y Plant.

2 All these documents are downloadable from the National Assembly website: www. wales.gov.uk
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Family and alternative care

Child protection

Simon Jones - NSPCC Cymru

Family environment and alternative care

Violence, abuse, neglect/maltreatment

CONCLUDING OBSERVATION para.38. The UN Committee on the Rights of the Child urged the State
party to:

a)
b

)

d)

c)

f)

g
h)

Introduce a system of statutory child death inquiries;

Develop a strategy for the reduction of child deaths as a result of violence and the reduction of all
forms of violence against children;

Ensure consistent legislative safeguards for all children in alternative care, including those who are
privately fostered;

Carry out large scale public education campaigns and programmes (including through schools) on
reducing child death and child abuse with information on the role of statutory and other services
in protecting children;

Establish effective procedures and mechanisms to receive, monitor and investigate and prosecute
instances of abuses, ill treatment and neglect, ensuring the abused child is not victimised in legal
proceedings and that his/her privacy is protected;

Record in the British Crime Survey all crimes committed against children;

Provide for the care, recovery and integration for victims; and

Strengthen the reporting system, through full support of the confidential centres for abused
children, and train teachers, law enforcement officials, care workers, judges and health
professionals in the identification, reporting and management of cases of ill treatment.

Relevant Articles of UNCRC: Articles 9, 19, 20, 25, 39 of specific relevance.

Commentary on progress

a) Introduce a system of statutory child death inquiries.

The Children Act 2004 contained a number of positive aspects for protecting children and young people
in Wales. One such development is the placing of Area Child Protection Committees (ACPCs) on a
statutory footing and their re-naming as Local Safeguarding Children’s Boards (LSCBs), which will
provide them with greater authority.

The Act contains provisions for these new structures to create Child Death Review Panels, which will
have responsibility for enquiring into and evaluating all unexpected child deaths, as recommended by the
UN Committee. Despite this positive move the guidance in Wales indicates that an LSCB “wil/ not be
expected to undertake a review where the cause of death is readily apparent and does not give rise to concern”',

e.g. road traffic accidents, which means that not all child deaths will be eligible for review.

The review of all child deaths, as well as the investigation of all unexpected deaths, is crucial for learning
why children die and for developing prevention strategies across a range of child protection and public
health issues. It not only provides a complete picture of why children are dying in an area but also acts as
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b)

a further ‘safety net’ so that child deaths, which have maltreatment as a previously unidentified factor,
can be picked up. The guidance needs to be amended to allow for any child death to be eligible for a

review.

Develop a strategy for the reduction of child deaths as a result of violence and the
reduction of all forms of violence against children.

The Welsh Assembly Government and the National Assembly of Wales should be commended for their
continuing opposition to the use of physical punishment and their ongoing support for Sdim Curo
Plant!l/Children Are Unbeatable! Gradually the Welsh Assembly Government are looking to promote the
anti-physical punishment message throughout all their policies for children and young people as has been
documented in Jill Taylor’s article on page 51.

The Welsh Assembly Government should also be commended for the development of its domestic abuse
strategy, lackling Domestic Abuse: The All Wales Strategy.? This strategy includes children and young
people in the definition of domestic abuse and also recognises that domestic abuse is a child protection
issue. The strategy provides a good framework for supporting victims of domestic abuse and their
children. This is a key strategy in reducing violence against children in Wales.

The other key strategy document is Children and Young People: Rights to Action.® This is often viewed as
the Welsh equivalent of Every Child Matters', as both lay out the respective administrations’ underlying
principles for policy for children; what has been achieved and the forward direction for children’s policy.

As the Every Child Matters agenda in England and the equivalent in Wales, have developed, both during
the passage of the Children Act 2004 and after with subsequent guidance, there is greater clarity and a
better sense of a clear strategy in England than is evident in Wales. Whilst in Wales much of the same
guidance has been issued for consultation, this has appeared in an ad hoc manner, which has been
confusing for practitioners. Colleagues working in England can access the Every Child Matters website
and clearly see how the UK Government’s programmes links together. In Wales, the overall strategy for
safeguarding and protecting the rights and welfare of children is less clearly defined. More work needs to
be done in Wales to link up the Rights to Action programme with other strategies, including the domestic
abuse strategy and the National Service Framework for Children, Young People and Maternity Services.?
The way in which all these Welsh Assembly Government strategies link together is not always clear.

Ensure consistent legislative safeguards for all children in alternative care, including
those who are privately fostered.

The Children’s Commissioner for Wales plays a key role in ensuring there are consistent legislative
safeguards for all children in alternative care (including safeguards from abuse by professionals working
with children). The appointment of a Children’s Commissioner in Wales arose directly from the
Waterhouse Inquiry which was concerned with the abuse of children in public care.® Since 2002, the
Commissioner has undertaken a number of reviews and inquiries to examine arrangements for
safeguarding vulnerable children including those in alternative care. The Commissioner’s report on his
review of local authority social services complaints and whistle blowing procedures and the arrangements
for children’s advocacy was published in 2003.7 Many of his recommendations were directed at local
authorities and were for the most part accepted.® Following that Review, practice guides were published
which highlighted good practice examples throughout Wales and work continues to improve the
operation of systems designed to protect children in alternative care from abuse.



The Children Act 2004 provides for the Welsh Assembly Government to issue regulations and guidance
to improve the safeguarding arrangements for children who are privately fostered. The Welsh Assembly
Government has consulted on these regulations, with a view to them coming into force in November
2005. The draft regulations recognise the under-reporting of private fostering arrangements and are to be
welcomed but the Welsh Assembly Government and the Welsh Local Government Association will need
to ensure that implementation of the new arrangements is closely monitored.

d) Carry out large scale public education campaigns and programmes (including through
schools) on reducing child death and child abuse with information on the role of
statutory and other services in protecting children.

There has not yet been a Welsh Assembly Government led public education campaign to improve
knowledge amongst the general public about child abuse and what to do if they are worried about a
child. Most public awareness campaigning is initiated and delivered through the campaigns of voluntary
sector organisations.

There has been some recognition of the need to provide children and young people with information.
The Children’s Commissioner for Wales’ Clywch Inquiry ° made the following recommendation:

“I recommend that the Welsh Assembly Government within 3 months of the publication of this report require
all school governing bodies to ensure that children are informed in their school of the availability and purpose
of relevant services, including ChildLine, the NSPCC Child Protection Helpline, social services, the Children’s

Commissioner for Wales and advocacy services.”

The last statement on the Welsh Assembly Government’s response to this report in June 2005 indicated
that “the decision to make information available to pupils about particular organisations or services is a
matter for individual schools”"° The Cabinet statement does go on to recognise that the new guidance on
pupil involvement in complaints procedures will recommend that schools provide information to pupils
about advocacy and child protection services. This demonstrates that the Welsh Assembly Government
are making some effort to ensure children and young people are provided with some information,
although there is no co-ordinated strategy across Wales which could mean that some children and young
people are getting more information than others.

The Welsh Assembly Government needs to urgently develop a strategy for providing the public,
including children and young people, with information about who they can contact if they are worried
about abuse. The Welsh Assembly Government consultation document Safeguarding Children Together '
recognises in the chapter on ‘Roles and Responsibilities™ that:

“We all share responsibility for promoting the welfare of children and young people. .. ... Members of the
community can help safeguard children and young people if they are mindful of their needs, and willing and

able to act if they have concerns about a child or young persons welfare.”

This is a statement to be welcomed and the guidance goes on to recognise the need to provide
information for people locally. It is our hope that a framework can be developed quickly to empower
communities to recognise and act to stop abuse against children and young people.
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e)

g)

Establish effective procedures and mechanisms to receive, monitor and investigate and
prosecute instances of abuses, ill treatment and neglect, ensuring the abused child is
not victimised in legal proceedings and that his/her privacy is protected.

The NSPCC and Victim Support publication /n Their Own Words: The experiences of 50 young witnesses
in criminal proceedings', which examined the experiences of fifty young witnesses who gave evidence in
fifteen of the forty two criminal justice areas in England, Wales and Northern Ireland, highlights that the
protection and provision of support for young people giving evidence in court is not consistent. The
report highlights some of the distressing situations that children or young people are still exposed to
whilst giving evidence in court.

In Wales despite services provided by Victim Support Witness Services and NSPCC Cymru/Wales,
various strategies and guidance, and improvement in the use of special measures, such as giving evidence
via video link, there is still not a consistent approach to young witness support.

Record in the British Crime Survey all crimes committed against children.

To our knowledge this has not yet occurred, it is the responsibility of the UK Government, which
administers the British Crime Survey.

Provide for the care, recovery and integration for victims.

Through NSPCC Cymru/Wales’ Young Witness Support Service, and our other services, we note with
concern the waiting time for children and young people who have experienced abuse in accessing
therapeutic support. Accessibility is patchy and we believe that it is vital that these vulnerable children
and young people can access support as early and quickly as possible to help them through their
experience.

The problems associated with Child and Adolescent Mental Health Services (CAMHS) have been well
documented by the Children’s Commissioner for Wales in his annual reports. Too many vulnerable
children and young people are waiting too long for the vital help that they need. The Welsh Assembly
Government needs to look again at services for children and young people who have experienced abuse
and ensure that this vulnerable group are receiving the services they desperately need.

h) Strengthen the reporting system, through full support of the confidential centres for

abused children, and train teachers, law enforcement officials, care workers, judges and
health professionals in the identification, reporting and management of cases of ill
treatment.

Training and support for professionals to be able to recognise the signs of abuse and refer appropriately is
of key importance to safeguarding children and young people. There are considerable differences in the
standard of training both within professions and between professions. There is no standard package of
training on child protection, which could be used across professions, ensuring that all professionals
develop the same awareness and are provided with the tools to safeguard children and young people. The
training needs to ensure that there is a common understanding of terminology and also a shared
understanding of thresholds. The development by the Welsh Assembly Government of a Common
Assessment Framework for professionals may advance the use of a common language and a common
approach to training.



Within professions there are those who have specific child protection responsibilities and there is a need
to ensure that these professionals receive ongoing training that updates them on legislative changes and
refreshes their knowledge. Further to this there is a need to ensure that all professionals have adequate
training, which is updated regularly and to an appropriate standard, not simply those with special
responsibilities.

The Children Act 2004 does provide for the Welsh Assembly Government to develop information-
sharing databases and they plan to consult on these proposals. Information sharing, particularly issues
relating to confidentiality and data protection, need to be covered thoroughly in all training to ensure
that professionals are aware of when to share information and with whom.

Conclusion

Progress has been made in Wales since the 2002 report. The provisions in the Children Act 2004 should
improve the protection of children and young people in Wales. More needs to be done to provide the
general public with information about what to do if they are worried about a child and who they can
contact for support. The same is true for children and young people. Research carried out by NSPCC
indicated that two thirds of children who have been sexually abused did not tell anyone at the time. The
Welsh Assembly Government’s announcement that they will look at developing and initially piloting a
school counselling strategy in Wales, is a positive move towards providing children and young people with
someone to turn to if they are worried or are experiencing abuse.

Whilst recognising that the public need more information it is also vital that professionals receive the
training that they need in order to feel confident in recognising abuse and acting on their concerns
appropriately. The publication of Good Practice on Domestic Abuse, which accompanied the domestic abuse
strategy and is aimed at education professionals, is an example of how the Welsh Assembly Government can
ensure that professionals receive information about best practice in particular circumstances.

There are a number of areas that the Welsh Assembly Government need to ensure that the strategies that
they have produced are delivering better and safer outcomes for children and young people in Wales.

Key recommendations

The Welsh Assembly Government should:

* Amend the Children Act 2004 draft guidance to allow for any child death to be eligible for a review by
the LSCB Review Panels.

 Clarify its overarching strategy for safeguarding and protecting children. In particular, it needs to be
clearer how the different strategies that impact on children’s rights and welfare, link together.

* Urgently develop a strategy for providing children and young people with information about who to
contact if they are worried about abuse.

* Resource a public education campaign to empower communities to recognise and act to stop abuse
against children and young people.

* Take steps to ensure that children and young people who have experienced abuse can access therapeutic
services as required.
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The Welsh Assembly Government and the Welsh Local Government Association (WLGA) should:

* Closely monitor the implementation of regulations relating to private fostering to ensure that the new
arrangements are proving effective in identifying and supporting children and young people in these
situations.

In addition:

* A consistent approach to supporting young people giving evidence in court needs to be developed.

* A basic standard package of training on child protection should be developed and used across

professions, ensuring that all professionals develop the same awareness and are provided with the tools to
safeguard children and young people.

Endnotes
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Basic health and welfare

Child poverty

Lucy Akhtar — End Child Poverty Network Cymru

Basic health and welfare

Standard of living

CONCLUDING OBSERVATION para.44. The UN Committee recommended the State party to:

a)
b)

)

Undertake all necessary measures to the “maximum extent of available resources” to accelerate the
elimination of child poverty;

Better co-ordinate and reinforce its efforts to address the causes of youth homelessness and its
consequences; and

Review its legislation and policies concerning benefits and social security allowances for 16 to 18 year olds

Relevant Articles of UNCRC: Articles 4, 6, 18, 26, 27.

Commentary on progress

a) State party should undertake all necessary measures to the ‘“maximum extent of

available resources” to accelerate the elimination of child poverty.

Levels of child poverty have fallen in Wales since 2002 but 27% of children are still living in poverty.'
This equates to approximately 190,000 children. Although not recorded in the UK Government’s
income poverty statistics, children of asylum seekers and migrant workers are living on incomes far below
subsistence levels.” The odds of a baby being poor in Wales are significantly higher than in England and
children in Wales have the worst well-being in the UK.? Families in rural areas report limited access to
services and feeling isolated. Comparing child poverty across the UK is not easy; data is not always
available at a national level and is not always comparable.” The Welsh Assembly Government should
give priority to regular monitoring of child well-being in Wales, which measures progress over time and
can be compared across the UK. It should develop mechanisms for the measurement of severe and
persistent poverty® and a more detailed profile of children most vulnerable.

Tax and benefits are non-devolved issues but the Welsh Assembly Government has made representations
to the UK Government in relation to Child Benefit, Child Tax Credit and the abolishment of Single
Room Rent. Representations should also be made in relation to giving an amnesty on overpayments of
Tax Credit; and replacing the current system of Social Fund loans.

It is difficult to discern whether or not the Welsh Assembly Government (or indeed the UK
Government) are undertaking all necessary measures to accelerate the elimination of child poverty to the
“maximum extent of available resources” because the detail of monies spent on achieving this objective
and the detail of the ‘available’ resources are not made clear. Earlier in this report (see page 16) it is
argued that in line with Article 4 of the UN Convention, the Welsh Assembly Government should
produce a ‘children’s budget’ setting out estimates of the proportions and amounts that it is spending on
the children of Wales. The Welsh Assembly Government could also usefully provide additional analysis
of what is actually being directed towards poor children in Wales, i.e. children living in households with
below 60% of the median income.
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There is no doubt that the Welsh Assembly Government has begun to take the high levels of child
poverty in Wales very seriously and is now directing attention to combat what our Children’s
Commissioner has referred to as our ‘national disgrace’.” The Welsh Assembly Government working
alongside the UK Government in a joint pledge to end child poverty by the year 2020 is a very welcome
development.

A child poverty strategy for Wales?

After campaigning by the End Child Poverty Network Cymru,® the Welsh Assembly Government set up
an independent Child Poverty Task Group in 2003 to inform the development of a child poverty strategy
for Wales. The Task Group’ included government officials, NGOs and academics and their deliberations
were informed by consultations with children and young people. The Task Group’s report made a
number of recommendations on key devolved policy areas that impact on child poverty including
education, health, housing and the environment and skills and employment. Evidence provided to the
Task Group indicated that poor children in Wales can feel isolated, left out at school and generally
stigmatised by their socio-economic status. Poor children reported being bullied because of their
‘difference’ from other children accentuated by their receipt of free school meals and by not having the
proper school uniform. These findings echo those of the Children’s Commissioner for Wales'" and a

study by Save the Children."

In February 2005, the Welsh Assembly Government published its child poverty strategy A Fair Future for
Our Children.”* The strategy gives a commitment to eradicating child poverty in Wales by 2020 and
(building on a set of core values in line with the UNCRC) sets out key action in policy areas where the
Assembly Government has devolved responsibility. Encouragingly, the strategy recognises the
importance of a public education campaign to dispel myths about child poverty and sets out action to
try to reduce the stigma and shame felt by poor children. The strategy includes an additional £50 million
targeted on early years, in the most deprived areas of Wales with at least one integrated centre in each
local authority area. This will need to be extended if these services are to be available to children in
poverty wherever they live.

Recognising the crosscutting nature of child poverty, the Assembly Government’s Cabinet Sub-
committee on Children and Young People has been given responsibility for driving and monitoring
progress in taking forward the strategy. Implementation of the strategy will also form part of the annual
discussions between Ministers and Funky Dragon, the children and young people’s assembly in Wales.
The Deputy Minister for Social Justice and Regeneration in the Assembly Government has been tasked
with turning the strategy into an Action Plan.

End Child Poverty Network Cymru believes it is essential that the action plan contains specific targets
and milestones by which to measure progress. The Assembly Government will need to ensure that the
strategy is a priority for action by local government and that there are sufficient resources to deliver on
the strategic objectives. They need to re-consider the stature of the child poverty strategy with regard to
funding and cross-departmental focus and support. To achieve results, the child poverty strategy needs to
be recognised in all relevant Assembly Government strategies. All Assembly Government Directorates
and local government need to have a greater awareness of it and its implications. It is important that
monitoring is followed through both in terms of delivering on the child poverty strategy but also
‘proofing’ new policy developments to identify the likely impact, positive or negative, on child poverty.



Related Welsh Assembly Government initiatives

Communities First, a Welsh Assembly Government flagship programme provides targeted support to aid
the regeneration of the most deprived communities in Wales. The programme aspires to increase the level
of participation of local people, although existing Assembly Government guidance is weak on the
participation of children and young people. Save the Children has made representation to the Assembly
Government about the need to strengthen the guidance and to identify some dedicated support and
training to increase children and young people’s participation in Communities First. A paper on this was
considered by the Welsh Assembly Government’s Cabinet sub-committee in April, 2005 and new
guidance is expected in 20006.

One of the Welsh Assembly Government’s core aims for children states that children should not be
disadvantaged by poverty. Cymorth, a unified fund, provides a mechanism for promoting this core aim
by providing targeted support for children and their families in disadvantaged areas (via local authority
led Partnerships). In 2003-4, the Cymorth Fund was nearly £40 million. The Assembly Government has
agreed an additional £29 million for Cymorth over the period 2005-8 in addition to a share of the early
years' initiative announced with the child poverty strategy."

A Welsh Assembly Government report” outlines some of the projects supported by Cymorth during its
first year. It is important to recognise that many children living in poverty do not live in the targeted
(Communities First) areas'® (which are the priority for the Cymorth fund) and will miss out on the
benefits of this additional support. This makes the role of mainstream services crucial. There should be a
focus on early intervention to support children and their families and further provision of this kind
should be made more widely available.

Since March 2003, the Welsh Assembly Government has financed free swimming for children in the
school holidays. Younger children however must be accompanied by a paying adult which may impact
on low-income families” ability to participate. In November 2004 the Welsh Assembly Government gave
a commitment to provide all primary school children with free school breakfasts by January 2007.
While this is welcome, the Welsh Assembly Government’s initiative will need to put sufficient focus on
the nutritional content of the breakfasts and ensure that sufficient funds are available to meet demand.

Education

There are clear links between poverty and educational attainment. Social mobility has declined, rather
than improved in Britain since 1997 and the link between educational attainment and social mobility is
central to this. The percentage of children in Wales leaving school without any qualification has fallen
but the rate for both boys and girls in Wales is still the highest in the UK." A joint task group® examined
the factors which contribute to the gap in performance between schools in prosperous and deprived areas
and found that successful outcomes could be achieved even where school circumstances are challenging
and demonstrated that deprivation does not necessarily lead to poor performance. Recommendations
made in the report should be implemented urgently.

The average cost of school per year for one child is £563 in primary and £948 in secondary school.”
Disadvantaged children feel stigmatised because they cannot afford to take part in school trips or buy
proper school uniform.?" 2 There are wide variations in availability and eligibility of local education
authority financial help towards the cost of a school uniform. In July 2005 the Welsh Assembly
Government introduced a grant of £85, under section 14 of the Education Act 2002, to help families
pay for school uniform. All pupils eligible for free school meals entering secondary school in Autumn
2005 are eligible for the grant. While welcome this is insufficient to cover the average £185 cost of a
school uniform at secondary level.”? The Welsh Assembly Government has issued guidance to school
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governing bodies recommending that the cost implications be considered before choosing a particular
uniform and has also encouraged schools to provide free meals in non-stigmatising ways. In order to
ensure these guidelines have some impact on policy in individual schools however, they need to be
widely publicised and monitored. Current guidance is not adequately monitored and individual school
policies vary widely.

Health

Health inequalities are considered in Dr Elspeth Webb’s paper on page 70. The National Service
Framework for Children, Young People and Maternity Services (NSEF)* launched in September 2005
recognises the inequity of health outcomes for children living in poverty. It contains action points in
relation to participation in planning and evaluating services, advocacy and information on benefit
entitlement. The NSF will only be effective if there is a detailed timetable for implementation. The
Welsh Assembly Government itself acknowledges that key actions within the NSF will only have any real
impact on health inequality if properly resourced and monitored.

State party should better co-ordinate and reinforce its efforts to address the causes of
youth homelessness and its consequences.

Homelessness in Wales has risen since 2002 and between 1997 and 2003 there has been a 47% increase
in homeless presentations, a 100% increase in homeless acceptances, and a 486% increase in the use of
Bed and Breakfast accommodation.”” According to the Welsh Assembly Government statistics for the
period 2003-4, 178 young people 18-21 years old at risk and 937 young people 16 or 17 years old at
risk were homeless. This number is only a proportion of those who are actually homeless as numbers of
young people sleep rough on the streets and end up sleeping on sofas or floors in the homes of friends
and relatives.

One of the first pieces of secondary legislation passed by the National Assembly for Wales was the
Homeless Persons (Priority Need) (Wales) Order 2001 which came into force on March 1st 2001 to extend
statutory protection to a range of new vulnerable groups including 16 and 17 year olds and care leavers
aged 18-21 years. The Welsh Assembly Government was the first administration in the UK to extend the
duties of local authorities to these groups.

The Homelessness Act 2002 requires local authorities to carry out reviews of homelessness, and formulate
strategies for preventing and tackling homelessness in their areas. In 2004-05 the Welsh Assembly
Government made £4.917 million available for voluntary sector schemes aimed at tackling homelessness
in Wales (compared with £60 million in England and £20 million in Scotland).*

The Welsh Assembly Government launched its National Homelessness Strategy” in March 2003 and
reviewed it in January 2005. The key issues to emerge were that the Strategy should focus more on
preventative approaches and address contradictory policies and practices that undermine anti-
homelessness strategies such as anti-social behaviour policies and practices that seek to reduce arrears
without considering the consequences of possession and eviction. To improve understanding of local
housing markets and of current and possible future causes of homelessness, more work gathering and
analysing data at a local level should take place. There is a need to address the lack of affordable housing
in Wales and for the provision of adequate resources at all levels to support the strategy. The Welsh
Assembly Government is currently developing a new strategy which will need to address these concerns.



c) State party should review its legislation and policies concerning benefits and social
security allowances for 16 to 18 year olds.

Benefits and social security allowances for 16 and 17 year olds are non-devolved. There is no evidence to
support the claim that living costs are lower for young people who cannot rely on their families for
financial support and the current benefit system still fails to offer protection to vulnerable 16 and 17 year
olds. A report from the Social Exclusion Unit* identified the complexity and accessibility of financial
support as a major barrier to participation in education and training for young people. The
recommendations in this report were examined by a cross-Government Review of Financial Support for
16-19 year olds® which was published alongside the Budget in March 2004. Over the next 3 years, the
proposals centre round the intention to amend Child Benefit and Child Tax Credit rules for the families
of 16-19 year olds, to support young people to finish their courses. There are also plans starting April
2006 to improve and simplify the processing of claims for Job Seekers Allowance by 16 and 17 year olds
under the estrangement criteria and improved guidance for parents and young people on financial
support. The review also sets out a long-term plan for financial support beyond 2007 of a single,
coherent system that supports and gives incentives for young people to remain in post-compulsory
education and unwaged training, by building on the current Education Maintenance Allowance/Child
Tax Credit model of support.

Some benefits have recently been introduced by the Welsh Assembly Government to support young
people to stay on in education. From September 2004 the Education Maintenance Allowance (EMA),
a weekly grant has been available to help young people from low-income families stay on in education
after 16. The Welsh Assembly Government is also funding the Welsh Assembly Learning Grant (ALG),
which provides extra money for students from low-income families when undertaking further education
(FE) or higher education (HE). School activity funds should also be made available. Transport has been
identified by young people as a key issue® when accessing education and training. The Welsh Assembly
Government are developing a scheme to guarantee half-fare travel for all 16-18 year olds on bus services
which will be piloted in one or two local authorities in winter 2005.

Conclusion

There has been a considerable amount of progress since 2002 in moving child poverty up the political
agenda in Wales and indeed across the UK. However, there is currently a gap between the Welsh Assembly
Government’s high aspirations and the experiences of children and young people living in poverty. The
Welsh Assembly Government must ensure that sufficient resources are assigned to tackling child poverty,
that its child poverty strategy is given higher priority and that more urgency is given to developing its action
plan which has been slow to materialise. In particular it must engage with delivery partners and gain their
commitment and be explicit about their role in tackling child poverty.

Key recommendations

The Welsh Assembly Government should:

*  Give priority to regular monitoring of child well-being in Wales, which measures progress over time and
can be compared across the UK.

* Develop mechanisms for the measurement of severe and persistent poverty and extract a more detailed
profile of children most vulnerable so it can target its resources on those most in need.
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Ensure that its Child Poverty Strategy:
* contains specific targets and milestones,
* that it is recognised in other strategies, and other Welsh Assembly Government Directorates,
* that it is made a priority for action by local government,
* that sufficient resources are given to implement it.

Address the lack of affordable housing in Wales through the provision of adequate resources to support
the strategy that it is currently developing to address these concerns.

In addition:

Recommendations made in “Narrowing the Gap in the Performance of Schools” (2002) should be
implemented urgently.

Gathering and analysing data at a local level should take place to improve understanding of local housing
markets and of current and possible future causes of homelessness.
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Health inequalities
Dr Elspeth Webb - Department of Child Health, College of Medicine, Cardiff University'

Basic health and welfare

CONCLUDING OBSERVATION para.40. The Committee recommends that the State party:
Takes all appropriate measures to reduce inequalities in health and access to health services, to promote
breastfeeding and to adopt the International Code for Marketing of Breast-milk Substitutes.

Adolescent health

CONCLUDING OBSERVATION para.42. The Committee recommends that the State party:

a) Undertake further necessary measures to reduce the rate of teenage pregnancies, through, inter alia,
making health education part of the school curricula, ensuring the inclusion of sex education to all
children and the availability of free protection measures; and improving access to confidential and
adolescent-sensitive advice and information and other appropriate support (as recommended by the
independent Advisory Group on Teenage Pregnancy).

b) Review its differential policies for young mothers under the age of 16 years with regard to allowance
entitlements and parenting courses; and

c) Take all necessary measures to strengthen its mental health and counselling services, ensuring that
these are accessible and sensitive to adolescents.

Relevant Articles of UNCRC: Articles 2, 6, 12, 17, 18, 24, 27 of specific relevance.

Commentary on progress

Wales is one of the poorest countries of the UK as the previous article has illustrated. This is reflected in
child health measures associated with poverty and social disadvantage, including some of those highlighted
as specific areas of concern in the last report; namely, higher teenage conception rates, higher infant
mortality rates, low breast feeding rates, and poor adolescent mental health. This section will examine the
following areas of concern raised by the UN Committee on the Rights of the Child:

* Socio-economic status and health.

* Infant mortality rates.

* Mental health and health services.

* Low breast feeding rates.

* Ethnicity and health.

* High teenage conception rates.

* The lack of appropriate services for adolescents.

Socio-economic status and health

The links between poor health and poverty in childhood are well established, and apply broadly across
almost all areas from injury rates (both accidental and non-accidental) and disability through to rates of
acute illness. Children are particularly vulnerable to the impact of poverty given that they are growing and
developing, so that disadvantage is cumulative. Addressing socio-economic health gradients requires long
term interventions at three levels:

* Reducing income inequalities.
* Reducing the impact of poverty.

* Providing effective and accessible health interventions to manage health problems resulting from poverty.



Reducing income inequalities would have more impact than at other levels but tax and benefits are non-
devolved areas and are outside the scope of this paper.

There are two opposing approaches to poverty impact reduction in health.?

a) A behaviourist approach continues to be dominant, despite evidence for it being relatively ineffective in
socio-economically disadvantaged communities. This approach concentrates on promoting behavioural
change.

b) A structuralist approach, in which public health measures change the context and environments in which
people live. It is important to provide information to allow informed choice, but if the context of
people’s lives is such that they are unable to change behaviours, behaviourist approaches amount to
victim blaming.> Other factors, particularly political and fiscal, feed into policy decisions in this area, as
is well illustrated by the example of child pedestrian injuries. Welsh rates remain high for Northern
Europe, with children from the most deprived quintile being over twice as likely to be admitted to
hospital following a pedestrian injury* and three times as likely to be involved in a pedestrian injury
according to police statistics.” In the UK, as is also the case in the USA, children are blamed. Child
behaviours are stressed, rather than addressing necessary and more effective changes in the structure of
transport systems.*

Poverty impact reduction measures for Welsh children have included many and various approaches, which
sometimes combine these two approaches. For example the Welsh Network of Healthy School Schemes
(WNHSS) aims to promote healthier diets through combining changes in the foods available, as well as
attempting to influence choices. This health initiative successfully involves over half of the schools in Wales.
All 22 local healthy school schemes have been accredited by the Welsh Assembly Government as part of the
WNHSS”

The largest poverty impact reduction approach adopted in the last few years is the Sure Start initiative, one
whose central aim has been to get children from poor communities ready for school. This is an initiative that
has been hugely successful for individual families, and has had a positive impact on communities. However,
it is area based, targeted in Wales on Communities First wards which exclude approximately 40% of poor
families not living in socio-economically deprived wards.*

The third level of intervention is to provide effective and accessible health interventions to manage
health problems resulting from poverty.

Given that hospitalisation rates are higher for socio-economically deprived children, any initiative to improve
in-patient services will, in theory, benefit sick children from these groups. For example, critical care for
children in South Wales has improved following the establishment of a Paediatric Intensive Care Unit
(PICU) in Cardiff. This was commissioned in 1999-2000, formally opened in 2001 and has had a full
complement of medical staff at consultant level since 2003. One disadvantage is the movement of sick
children and their families many miles from home, but the improved care offsets this, while inter-hospital
morbidity is minimised with a dedicated retrieval team. Local teams, initially fearful of losing vital
resuscitation skills, have been supported with educational programmes and regular feedback. Indeed, it is
apparent to the staff in the PICU that local practice has improved over time.
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Core health services to children in need are provided by departments of community child health. With a few
exceptions core funding for these services across Wales has had little investment for many years. This is
against a backdrop of a much increased workload, arising from:

EPIDEMIOLOGICAL FACTORS:

There has been an increase in prevalence (partly in some cases from better recognition and in others from an
actual increase in cases) of a number of paediatric conditions of which the assessment, diagnosis and
management are part of core community child health; for example attention deficit hyperactivity disorder,
autistic spectrum disorder, severe and profound intellectual disabilities, complex disabilities.

LEGISLATIVE AND STATUTORY FACTORS:

Several recent Acts of Parliament and national enquiries have a bearing on the obligations of these services.
These include: The Children Act 1989, 2000 and 2004; The Waterhouse Inquiry; The Carlisle Report 2002;
European working time directives; The National Service Framework for Children, Young People and Maternity
Services and many more.

Funding has been piecemeal and politically driven though a variety of funding streams focussed on local
authorities. Accessing these monies has required formal bidding, but the commissioner/provider split in
health has often excluded those with the skills and knowledge to identify population priorities until late in
the bidding process, with provider services sidelined, and children having a weak voice within Local Health
Boards (LHBs). When provider services have been successful there has been confusion as to who provides
long term core funding, with no long term guarantees for well evaluated projects showing clear health
benefits for children in need to receive ongoing funding. For example: the Vale of Glamorgan Children First
Project has the objective of improving the statutory health assessment of looked-after children. It has been
extremely successful, moving towards a nurse-led model, with an increase in coverage from below 46% to
above 98% in children aged 11 and over, an increase in client satisfaction and freeing-up of medical officer
time to concentrate on those children with complex health needs.” Despite these impressive results both the
Local Health Board and Local Authority have denied responsibility for continued commissioning. It was
scheduled to end on the 30th September 2005. The overall impact of these factors is of community child
health services in Wales being, in general, very parlous.

Data Collection

The advent of the National Public Health Service in Wales has resulted in the collection and open
publication of a wide selection of health and health outcomes data on Welsh children. These excellent
publications include details of basic statistics; in addition the quality of the data is graded, and gaps
acknowledged. The collection and publication of good quality data are essential tools in addressing health
inequalities and working towards equity; thus these statistical resources are crucial. What makes some of the
data particularly valuable is the presentation of data including an equity ratio.”” It is hoped that this will be
an ongoing process which will allow for audit of progress in achieving health equity for Welsh children.

Infant mortality rates

The All Wales Perinatal Survey (AWPS) publishes annually perinatal and infant mortality statistics of
mothers normally resident in Wales and has been reporting for the last 12 years. Analysis of the AWPS data
has reported a fall in infant mortality rate (IMR) in Wales. IMR has fallen from about 6.2/1000 live births
in 1994 to 4.1/1000 live births in 2003. This suggests that there are about 60 less infant deaths in 2003
when compared to 1994. The main reason seems to be less death due to prematurity and a smaller decline in
death due to congenital anomaly.

However this overall trend may be offset in Wales by recent concerning data from England (Welsh statistics
not yet published), which shows that the class gap in IMR has widened."



The introduction of the Confidential Enquiries into Sudden Death in Infancy (CESDI) programme in the mid
nineties has provided an evidence base on which to improve antenatal care and reduce IMR. However, the
most important predictor of IMR is income inequality, which remains little changed.

Mental health and health services

Although the National Public Health Service for Wales (NPHS) has recently published up-to-date data on
the mental health of adults in Wales, there is no separate information on the state of the mental health of
children. The paper produced by the NPHS to support the National Service Framework (NSF) in this area
uses as sources an ONS™ survey from 1999, and the current NPHS profile of the health of children in Wales
does not include mental health.” The publication of “Children and Young People with Mental Health Problems
and Disorders™ does provide an excellent evidence base for practice and sets standards. The Welsh Assembly
Government acknowledges the lack of data for Welsh children and expresses its intention to rectify this:

Although mental health disorders are common in childhood, there are very little data to describe their nature and
extent in Wales. ........ Further work is required to build up a more accurate picture against which progress in
improving child mental health status can be monitored.”

There are concerns with regard to services. The Department of Health in England has allocated
£440,000,000 to Child and Adolescent Mental Health Services (CAMHS) since 2000. If Wales was to spend
an equivalent amount of money per capita this would be £26,400,000. What has been allocated over the
same period is £1.7m to a limited tertiary centre (includes in-patient and forensic adolescent services but not
tertiary learning disabled or autism provision). The impact of such a lack of investment in core CAMHS
services can be seen by the following comparison: Liverpool city (pop. 440,000) — 8 whole time equivalent
(WTE) generic child psychiatrists; Cardiff and Vale (pop. 420,000) — 3 (soon to be 4) WTE generic child
psychiatrists. These workforce realities are at odds with the Royal College of Psychiatry recommendations of
1.5 whole-time equivalents child psychiatrists per 100,000 total population for a core service that is
adequately resourced with other professionals and has an age range of 0-16 years.

Despite the fact that the Children’s Commissioner for Wales has highlighted the poor state of CAMHS in
his last two annual reports,'® there remains a huge shortfall in the investment required to bring these services
up to an acceptable level. At a time when Welsh Assembly Government has announced its intention to
spend £30m on free prescription for adults aged 18-65, it is timely to ask how children’s issues are lost in the
prioritization and allocation of health service spending in the face of obvious and demonstrated need.

Low breastfeeding rates

The Office for National Statistics (ONS) performs its Infant Feeding Survey every five years, with England
and Wales grouped as one country. The figures from the 2000 survey were published in May 2002 and show
little difference from the 1995 survey, with only a 2% increase seen in England and Wales."”

The Welsh Assembly Government has outlined targets to improve breast-feeding rates in Wales by 2005.'
However without a commitment to the collection of local data it is hard to see how progress can be assessed.

Ideally, the next ONS survey should provide disaggregated data on Wales.

The lowest rates for breast feeding are found in socio-economically deprived households, thus it follows that
‘the greatest health gains could therefore result from raising...prevalence in the most poorly resourced families”.”
Many communities in Wales are heavily dependent on the earnings of part-time women workers in poorly
paid jobs. Such women depend on free extended-family childcare, and cannot afford to stay on at home
once their full rate of maternity pay ends. Most women will take at least three to six weeks before they are
feeding confidently and comfortably, but then a few weeks later need to return to work. Part of the
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campaign to improve breast-feeding rates in the most poorly resourced families must include a dramatic
improvement in maternity provision. This is one area where joined-up government would be very welcome.

Ethnicity and health

There is very little information on the health status and welfare of Black and Minority Ethnic (BME)
populations resident in Wales, and particularly on that of children, although it can be inferred from more
general UK data® that these children, particularly form certain ethnic groups, are as a population more likely
than their White ethnic majority peers to be:

* Growing up in poverty (especially Somali, Bangladeshi, Pakistani, and any asylum seeking or refugee
population).

e Disabled (true of Pakistani, Somali and Bangladeshi and Arabic among others).

* Attending inner city schools.

* Have a parent who does not speak English.

* Have a parent who does not read in any language (especially Somali and Bangladeshi).

* Be excluded from school (especially African Caribbean and dual heritage).

Many BME communities in the UK are at risk of poverty with some, notably the Pakistani and Bangladeshi
communities, in ‘Serious poverty”* Many adults in BME communities are either unemployed or in low-paid
work with their children more likely to attend poorly resourced inner-city schools, be they in the public care
and/or excluded from school. All these factors are linked with adverse health outcomes.

Many parents in BME populations, particularly mothers, do not have a working knowledge of English, and
may not read. Without adequate provision of interpreters these parents are unable to access information
crucial to their ability to make informed choices, to liaise with health, welfare and education, and to
advocate for their children when they are in need. Their situation is somewhat analogous to that of an
illiterate mother in the developing world, a factor long known to be linked to high infant mortality.” It
would seem reasonable to hypothesise that the language status of unsupported migrant parents is likely to
impact on the health of their children.

BME communities do not have equality of access to services.” There are examples of institutional racism:
for example, services are dependent on postal addresses, which disadvantages asylum seekers and travellers;
services are often planned using whole population data. For BME populations there is a mean age shift to
the left with 39% of Welsh Bangladeshi populations aged under 16, over 40% of those of dual or mixed
heritage being under 16, compared to 20% of White Welsh populations.”* Using whole population data to
plan services ensures that areas with high BME populations are understaffed and under-resourced for
children’s services, despite the increased needs of these communities as a result of poverty.

With the introduction of the ‘dispersal scheme’ there has seen a rise in the number of refugees and asylum
seekers coming to Wales, especially in the conurbations in the South (for more information on the ‘dispersal
scheme’ as it affects Wales and on young asylum seekers please see Chapter 8 and the section on Asylum, page
87). Health services for these extremely disadvantaged children have been funded only at primary care level, and
then only for responsive services, despite the complex nature of many of the children’s needs, many of whom are
disabled or ill, and others being at risk of harm. The result has been that these children do not have the same
health promotion services as other children, and that secondary services are stretched trying to meet their needs.

There is a pressing need for research and accurate data into the health status and needs of children from
BME and refugee communities in Wales. Above all, they must be seen as children first, and their needs not
marginalised within core child health services.



High teenage conception rates

The Maternity Report informing the Welsh VSF provides an excellent overview of the epidemiology of
teenage conception.” In brief, teenage conception rates are far higher in the most socially deprived groups;
girls whose families are in social class V (unskilled manual) are ten times more likely to become teenage
mothers than girls from professional backgrounds, and are also less likely to have an abortion if they do
become pregnant. Teenage mothers have in general poorer social, economic and health outcomes and, if
these pregnancies proceed, the babies of these mothers face high risks of low birth weight, infant death,
prematurity and congenital abnormality.  Girls in the UK care system are at high risk of pregnancy: 25% of
care leavers have had a child by the age of 16; almost half of care leavers are mothers within 18-24 months
of leaving care.”

Given these poor outcomes, the high rates of teenage pregnancies in Wales prompted the development of the
Strategic Framework for Promoting Sexual Health in Wales.”” A key objective of this was to reduce the rate of
teenage conception. As a result of the strategy a number of national and local initiatives are in place which
focus on ensuring that young people have appropriate information about sexual health issues, access to good
sex and relationships education and access to sexual health advice services. Teenage conception rates in Wales
for girls under the age of 18, fell from 55 per 1000 women aged 15-17 in 1998 to 45.7 per 1000 in 2003.%®

Although definite progress has been made, the rates in Wales, as in the rest of the UK, remain high relative
to other Northern European countries.” Both focussed programmes, and initiatives to reduce income
inequality, are required.

Lack of appropriate services for adolescents

There has been some progress in this area, with the continued development of in-patient facilities tailored
for adolescents in many Welsh hospitals, although not all adolescents (in particular those admitted for
terminations or with antenatal problems) are admitted to these units. Reasons given for these exclusionary
policies are the needs of pregnant teenagers for specialist care, but these perhaps need to be challenged. Such
individuals are in general, vulnerable girls in highly vulnerable situations, whose need for a targeted
adolescent service may be even greater than that of many of their peers.

The current shortage of consultants available to develop specialist services for older teenagers and young
adults has implications for the types of clinics older teenagers are seen in within adult services. Older teenagers
are often placed with large numbers of geriatric patients with whom they share little in common. It is not
surprising that many of these teenagers then fail to make a successful transition; choosing not to attend
further follow up appointments, with often disastrous longer term consequences for their future health.

The National Service Framework (NSF)

The NSF for Children, Young People and Maternity Services is a welcome development. Launched in
September 2005, the Wales /VSF is wide ranging and allows for a broad constituency to feed into the process
of evidence gathering and content. Importantly, the NSF includes service standards for children in special
circumstances, i.e. profoundly socially excluded children such as homeless, refugees, and children looked
after etc. They provide practitioners with evidence-based guidelines to inform practice and cite a wide
selection of primary evidence. It is hoped that the NSF will lead to improvements in the quality of health
and healthcare for Welsh children. Unfortunately, as in England, the NSF for Children, Young People and

Maternity Services is not accompanied by any additional resources.

Although information, training and commitment can lead to improvements, the impact of the NSF is likely
to be severely impaired by the lack of investment. Especially given that the marginalisation of children’s
needs within policy, planning and resource allocation makes it likely that they will lose out against a
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backdrop of a resource-poor NHS with unmet needs within the adult (voting) population.*® Indeed such
marginalisation is evident in the Welsh Assembly Government health targets, which are almost exclusively
focused on adult health, and in the priorities imposed on local health boards in Wales (waiting list
initiatives, orthopaedic surgery, and adult mental health) again almost exclusively adult in focus.

Conclusion

Although there have been pockets of good practice, not all of them presented here, and some excellent
developments in relation to data collection and the NSF, there are still many areas of concern, not least a gap
between rhetoric and policy, and the low prioritisation of children’s services in budget allocation and target
setting.

Key recommendations

There is a pressing need for more research or monitoring in a number of areas including:

* Children’s mental health status. A more accurate picture is required by which progress in improving
children’s mental health can be monitored.

*  Welsh data on infant feeding. Disaggregated data should be made available from the ONS Infant
Feeding Survey.

* The health status and needs of children from BME communities in Wales and a review of funding for
health care services for children from BME communities and refugee and asylum seekers.

*  How much true participation do pregnant girls under 16 years have in making decisions about their
treatment options and how supported they feel in making a decision that has lifelong implications for them.

* The proportions of younger pregnant teenagers falling pregnant as a result of abuse or coercive sexual
experiences.

* The needs of teenage fathers.
In addition:

* There needs to be a process of planned resourcing of core health services to children in need using
proper and well validated health needs assessment approaches.

*  Steps should be taken to ensure that multi-agency partnerships for children have appropriately
knowledgeable and trained child health professionals representing health services.

* Urgent consideration needs to be given to the adequate resourcing of CAMHS in Wales in line with the
recommendations of the Children’s Commissioner.

* Intervention to improve breast feeding should be targeted at the most poorly resourced families,
including fiscal policies to improve maternity provision for low paid mothers.

* The NSF for Children, Young People and Maternity Services needs investment to ensure that services are
adequately resourced to meet the standards, particularly in those areas of need that are currently poorly
met. For example, the healthcare needs of: adolescents, including those in transition to adult services;
marginalised groups and children with mental health problems.
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Education, leisure and cultural life

Incorporating child rights into school curricula

Eleanor White — Amnesty International Wales!'

Education, leisure and cultural life

UNCRC and Human Rights Education in the curricula

CONCLUDING OBSERVATION para.46. The UN Committee recommends that:

f) Taking into consideration the Committee’s general comment on the aims of education, include the
Convention and human rights education in the curricula in all primary and secondary schools and
teacher’s training.

Relevant Articles of UNCRC: Articles 12, 28, 29, 42.

Commentary on progress

The 2002 Concluding Observations welcomed the development of “broad citizenship programmes” in the
UK. Incorporating the Convention and Human Rights into the curricula would most commonly fall into
the Citizenship Programme of curricula in the UK. Schools with exemplary records in Rights Education go
beyond curricula requirements and incorporate a ‘cross-curricula rights based approach’ to learning.

The UN Committee on the Rights of the Child also expressed concerns that guidelines are insufficient
measures to implement Article 12 of the Convention and that legislation should be put in place to provide
the proper framework for participation. This had taken place in Scotland but remained lacking in England,
Wales and Northern Ireland at the time of reporting.

Now, in 2005, the Welsh Assembly Government have announced their intention to issue statutory guidance
for local education authorities and school governing bodies to establish school councils in all primary,
secondary and special schools in Wales. Draft guidance was issued for consultation in 2003* with a view to
implementation by September 2005. This direction has been inexplicably delayed but many schools in
Wales have nevertheless moved to establish school councils ahead of the revised date for implementation —
expected to be September 2006.

Estyn, the body responsible for school inspections in Wales has begun to inspect the effectiveness of
arrangements in schools to enable students to participate meaningfully in decisions which affect their lives.
The Welsh Assembly Government’s commitment to supporting children and young people’s participation in
line with Article 12 of the Convention has been described in more detail in Chapter 3 of this report, in the
section on Participation (see page 44). To its credit, the Welsh Assembly Government is actively seeking to
ensure that local education authorities, school governing bodies and head teachers embrace this agenda.

Article 12 indicates that children need to be involved in the process of realizing their rights. As a fundamental
right of the child, the right to participation stands on its own; it requires a clear commitment and effective actions
to become a living reality and therefore is much more than a simple strategy.”?

Learning about rights and responsibilities is a pre-requisite to and a key element in enabling participation.
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Other concerns highlighted by the UN Committee were the high rate of exclusions of children of “specific
groups (ethnic minorities inter alia black children, Irish and Roma travellers, children with disabilities, asylum
seekers etc.” * and widespread bullying in schools. Learning about and understanding discrimination is a
fundamental principle of the Convention on the Rights of the Child and Human Rights.

We have been unable to include in this report details of progress in addressing rates of exclusion amongst
specific groups and the widespread bullying in our schools. The total number of permanent exclusions in
Wales, has declined from 445 in 2001-2 to 420 in 2003-4.° New data collection arrangements mean that
data on exclusions can now be analysed by ethnic group and other categories. The Welsh Assembly
Government is actively engaged in promoting school engagement and attainment amongst excluded groups,
for example, with new guidance on pupil inclusion, which includes a section on support for specific groups.*
The Welsh Assembly Government has indicated that Estyn will review the school curriculum to ensure its
relevance to Gypsy Traveller pupils in 2005 and guidance will be issued for teachers of pupils aged 3-19

from Minority Ethnic Groups.

In 2003, the Welsh Assembly Government issued anti-bullying guidance’ to local education authorities and
school governing bodies but it not yet clear how effective this has been. The Children’s Commissioner for
Wales has recently announced that he is to enquire into bullying. His conclusions should be available to
inform consideration of the next UK periodic report in 2007.

Legislation
The United Nations Convention on the Rights of the Child and the UN Declaration of Human Rights
(UNDHR) are not yet included in the Welsh curriculum.

In September 2003, Personal and Social Education (PSE) became a statutory element within the basic
curriculum for pupils aged 5 to 16. This is a welcome change. ACCAC, the Qualifications, Curriculum and
Assessment Authority for Wales, published the PSE Framework Key Stages 1-4 in 2000 to help schools
develop their PSE provision. This is still used as the principal guiding document.

In the Community Aspect of PSE, “Pupils can be encouraged to become active citizens in local to global contexts
[and] explore rights and responsibilities in a democratic society under the rule of law.”* In the Moral Aspect,
pupils can be helped ‘%o develop a personal code of morality [and to]make reasoned and responsible moral
judgements.”°

In Key Stage 1 & 2: The language of rights is not explicit in the PSE Framework for five to 11 year olds,
but the concept of ‘responsibility’ is; as are ‘right and wrong’; and ‘injustice and inequality’. For example,
pupils at Key Stage 1 should “Know what is fair and unfair and what they believe to be right and wrong.” "
In Key Stage 2, (Attitudes and Values,) PSE provision should enable pupils to “Zake increasing responsibility

» 1

for their actions.

In Key Stage 3 & 4: At secondary PSE levels, learning about ‘injustice, exploitation and denial of human
rights’ is explicit and international in scope.” By the end of Key Stage 4, young people should be able to
“identify a set of values and principles by which to live”."?

Knowledge of both the United Nations Declaration of Human Rights (UNDHR) and the UNCRC are not
mentioned as specific to acquiring such attitudes, values, knowledge and understanding. It is generally
accepted in the field of Human and Child Rights Education that learning about these two key documents is
crucial towards an understanding of different rights and where they come from.



The Clywch Report ' by the Children’s Commissioner for Wales recommends that ACCAC review the PSE
Framework and decide whether changes or additions need to be made regarding children’s and young
people’s rights and in particular child protection issues.

In the ACCAC report The review of the school curriculum and assessment arrangements 5-16 * there is a
recognition that the current PSE Framework needs to be evaluated and updated to reflect Assembly
Government policies. The recommendation is that the PSE Framework is updated and published as part of
the revised school curriculum in September 2008. As part of this review, consideration is being given to the
addition of the UN Convention on the Rights of the Child to the current Framework.

Policy and practice

It is to be noted that the recommendation from the 2002 report cited ‘the Convention and Human Rights
Education...” as necessary for introduction to the curricula. Rights Education should include, but not be
limited to, its defining documents. Child and Human rights education is a deliberate, participatory practice
aimed at empowering individuals, groups and communities through fostering knowledge, skills and attitudes
consistent with internationally recognised human rights principles. As a medium to long-term process,
rights education seeks to develop and integrate people's cognitive, affective and attitudinal dimensions,
including critical thinking, in relation to human rights. Its goal is to build a culture of respect and action in
the defence and promotion of human rights for all.

EDUCATION FOR SUSTAINABLE DEVELOPMENT AND GLOBAL CITIZENSHIP (ESDGC)

In 2002 a Welsh Assembly Government Advisory Panel was set up for Education for Sustainable
Development (ESD) and Global Citizenship (GC). The Panel’s remit is to ensure effective delivery of
ESDGC in primary and secondary education and lifelong learning and to provide specialist advice on policy
and practice regarding ESDGC. It is the principal source for recommendations to enhance educational
activity in all aspects of the curriculum which include Education for Sustainable Development and/or Global
Citizenship and as such, is the key driver for change in the delivery of Rights Education in Wales.

Notable progress has been made in the guidance and promotion of Global Citizenship and some examples
are outlined below. The connection between Children’s Rights and Human Rights within Global Citizenship
programmes is not always made explicit and is sometimes lacking in the equivalent detail attributed to
programmes for sustainable development. The following examples are intended as evidence of the positive
direction and development of Global Citizenship in Wales. Only an indication is possible as there is
insufficient space in this report to describe all the new projects and developments.

In 2002, ACCAC published guidance for ‘Education for Sustainable Development and Global Citizenship’ " on
behalf of the Panel to help schools plan and deliver activities and for use in teacher training and related fields.

“The Welsh Assembly Government is (also) committed to fostering a more outward-looking and internationalist Wales and
to promoting global citizenship. .. Education for sustainable development and global citizenship is part of the existing school
curriculum and of school life. It is not an additional requirement. Relevant learning opportunities are found in National
Curriculum subjects, religious education, personal and social education and as part of other aspects of school life.”

ESDGC is seen to be about ‘the needs and rights of both present and future generations” and “the relationships
between power, resources and human rights.” " Needs and Rights are listed as one of the nine key concepts of
ESDGC. A notable example of good practice in Rights Education is outlined in the Manod and

Maenofferyn Primary Schools project in Blaenau Ffestiniog, where:

“Pupils worked with staff from the World Education Centre and investigated the right to education and how
children in the past and today have been, and are being, denied this right because they are made to work.” "
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The guidance includes Estyn guidelines for inspecting and evaluating education for sustainable development
and global citizenship and questions to ask in relation to standards in Sustainable Development and Global
Citizenship. Since then Estyn have published 7nspection Matters* in January 2005 which focuses on
ESDGC and contains a fuller set of questions. Other guidance published includes ‘Global Citizenship: a map
Jor curriculum planners’ (2003).

The Welsh Assembly Government Advisory Panel administers grants worth £150,000 per annum to ‘@ssist
with the piloting of innovative actions within the education sector”” The World Education Centre in Bangor
also produced Educating for Global Citizenship — an INSET video resource for teachers in Wales in 2003,
showcasing good practice in the delivery of global citizenship in Welsh schools.

The Department for International Development (DFID) funded the UK wide Enabling Effective Support
programme (EES), to resource and support the delivery of ESDGC throughout the formal sector in Wales. It
is in its second year of a five-year implementation phase. EES is also funded by the Welsh Assembly
Government and is managed by Cyfanfyd (the Development Education Association for Wales).” It is
steered by the ESDGC Advisory Panel and has a project management group that includes representatives
from ACCAC, ESTYN, NGOs and schools.

The Council for Education in World Citizenship (CEWC) run eight annual inter-school Model United
Nations conferences, experiential for rights education in a global context. Every participant receives a

briefing on both the UNCRC and the UNDHR and a bilingual copy of both.

EMBEDDING ESDG INTO ITET (INITIAL TEACHER EDUCATION AND TRAINING)

In September 2004 the World Education Centre in Bangor completed a joint 3-year project with the School
of Education at the University of Wales, Bangor to embed ESDGC within the training programmes of
institutions providing ITET in Wales. Cyfanfyd and its member NGOs working in the field were key
stakeholders in the project.”? The aim of the project was to “develop an effective, sustainable and replicable
model for embedding education for global citizenship in ITET courses”.

One important result was the agreement for the Welsh Assembly Government to fund two days ESDGC
training per year for each institution. In practice within the institutions, ESDGC, including Rights
Education, competes for space with well-established curriculum subjects and receives inconsistent attention,
though the project has gone some way towards addressing this. The inclusion of the UNCRC and specific
Human Rights modules in the training relies on input from NGOs with relevant expertise.

NETWORKS

No network or group yet exists in Wales for the exchange of good practice and information relating to Child
Rights and Human Rights Education, though this occurs on an ad-hoc basis within existing structures such
as Cyfanfyd (the Development Education Association for Wales), the PSE Network* the PSE Advisers’
Network? and the Wales Regional Professional Development Network (WRPDN).*

SCHOOL RESOURCES

The main Child Rights and Human Rights resources in Wales are those produced by Amnesty, Save the
Children and Centre for Education in World Citizenship (CEWC). Both CEWC and Save the Children
have translated some of their resources into Welsh and Amnesty has a programme for the publication of
Welsh language educational resources in process. Citizenship Today online also has bi-lingual resources. There
are also many ESD/GC resources, including those mentioned above and a wealth of NGO produced
resources that include Rights learning as an element of GC.”” There is certainly a need for further mapping
and research into the rights related resources that are available in Wales and how accessible and how well
used they are.



The ESDGC Panel have also agreed that there is a need for research to be undertaken in relation to ESDGC
as a whole. The forthcoming consultation on the Welsh Assembly’s ESDGC Strategy will be expected to
identify what these needs are.”

Statistical evidence (gaps in data availability)
In ‘Citizens All?” the UNICEF Citizenship Education Monitoring Project (CEMP) reports that it:

“is confident that teaching and learning about the UNCRC has a firm foothold in many schools (in the UK).
What seemed impossible in 1999 has indeed proved possible — a quiet revolution in the nations’ approach to child
rights is taking place.””

Key findings were that school assemblies, particularly at primary level, were perceived to be important in
informing pupils about the UNCRC and there was an emphasis on participatory learning. However,
information about teaching on the UNCRC is ‘patchy’ and that time, followed by money, are the two main
challenges to dissemination of training on the UNCRC.

Several specific findings relating to Wales showed that secondary schools lagged behind primary schools in
teaching about the UNCRC and rights education, for example:

“Primary schools are much more likely to view activelparticipatory learning as a means of teaching about the
UNCRC than secondary schools” >

and

“Primary schools are the most likely to have completed dissemination of citizenship training amongst staff.” '

The numbers of respondents highlighted these findings: 29 primary schools responded compared to just
nine secondary schools in Wales. (A similar pattern was reflected throughout the survey.) Secondary schools
identified time and money as obstacles to disseminating citizenship training.

Amnesty International UK has recently researched the extent to which schools incorporate Human Rights
into their delivery of the curricula in the UK, through a questionnaire to teachers across the UK. A low
proportion of teachers in Wales responded.” As part of the research, a focus group for teachers and
stakeholders in delivery of Rights Education was held in Wales (22nd September 2005) to gain more insight
into both the needs specific to delivery of rights education in Welsh schools, including delivery through the
Welsh language. Across the UK the two main barriers limiting the effectiveness of Human Rights Education
were seen to be ‘not enough space in the curriculum’ and ‘teachers have other priorities’ (50% and 57%
respectively). In Wales a higher percentage of respondents cited ‘lack of good resources’ as a barrier. Half of
Welsh respondents also stated: lack of funding; lack of teacher confidence; not enough government support;
and senior management not placing rights education as a priority within the curriculum (a higher
proportion than in the UK as a whole); as key challenges to effective Human Rights Education.

Views of children and young people

There is a need for more research into the views of children and young people in Wales on Children’s Rights
and Human Rights and on the education that they might receive about them. The Children’s
Commissioner in Wales, in the course of their discussions with young people do collate some information
on what they think about global issues and what they see as being important.
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Conclusion

Significant progress has been made towards the delivery of Education for Sustainable Development and
Global Citizenship through the curriculum in Wales and the plethora of guidelines and resources continues
to grow, as do examples of schools, particularly in the primary sector, addressing the issues and questions
raised in this area of education. On the ground, there is a noticeable increase in rights learning as
symptomatic through projects relating to sustainable development — environmental awareness, or Fair Trade,
for example, but little emphasis on rights education as an end in itself, or projects which focus on exploring
and understanding the rights enshrined in the UNCRC and UNDHR. The time is ripe for the development
of a cross-sectoral, strategic approach towards rights learning in Wales that will contribute to established and
growing mechanisms of implementation within curriculum delivery.

Key recommendations

*  United Nations Convention of the Rights of the Child (UNCRC) and the UN Declaration of Human
Rights (UNDHR) should be made explicit and included as fundamental starting blocks to learning
about rights and responsibilities in the Community and Moral Aspects of the PSE curriculum.

*  Guidance for Global Citizenship and curriculum mapping for Rights should include reference to the
UNCRC and UNDHR.

* Learning about individual Child Rights and Human Rights should be made explicit within guidance and
delivery for Global Citizenship and within the programme to embed ESDGC.

* Secondary school teachers should be given a grounding in PSE in their training or as part of Continuing
Professional Development (CPD).

* Appropriate sub-groups or networks are established within the existing structures for delivering ESDGC,
to focus on strategy and inter-agency working for inclusion of UNCRC and Rights Education in Wales.

* Child and Human Rights Education should be included in any research commissioned as a result of the
Welsh Assembly Government ESDGC Strategy Consultation and Documentation.

Key questions

* s there sufficient profile within the Global Citizenship aspect of the ESDGC Advisory panel to advise
on human and child rights learning within Wales?

* Is enough being done to support children and young people’s participation in decision making in schools
and in their education?

* Do we know children’s views in relation to their education about rights?

* Existing research into the scope and depth of Child and Human Rights in schools in Wales is limited. Is
there room for more research into the extent to which the UNCRC and Human Rights are being taught
in schools in Wales and into teachers’ needs in relation to delivery? Or research to map the rights related
resources that are available in Wales and how accessible and how well used they are?

* Can the Welsh Assembly Government sponsor capacity building within the formal sector, and
particularly in secondary schools, for implementation of the UNCRC, UNDHR and Rights Education?
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Special protection

Asylum

Sian Thomas - Save the Children

Special protection measures

Rights of refugee and asylum seeker children

CONCLUDING OBSERVATION para.49. In accordance with the principles and provisions of the
Convention, especially Articles 2, 3, 22 and 37 and with respect to children, whether seeking asylum or

not, the Committee recommends that the State party:

a)

b)

g

Refrain as a matter of policy from detaining unaccompanied minors and ensure the right to
speedily challenge the legality of the detention in compliance with Article 37 of the Convention.

In any case detention must always be a measure of last resort and for the shortest period of time.
Ensure that refugee and asylum seeker children have access to basic services, such as education and
health and that there is no discrimination in benefit entitlements for asylum seeking families which
could affect children.

Consider the appointment of guardians to unaccompanied asylum seekers and refugee children.
Take all necessary measures to prevent the dispersal of children who have settled in a particular area
when they reach 18.

Undertake efforts to expedite the procedure for asylum applications and to avoid the placements of
children in temporary accommodation which are not foreseen for such children and rather
accommodate them as ‘children in need’ under childcare legislation.

Carry out a review of the availability and effectiveness of legal representation and other forms of
independent advocacy to unaccompanied minors and other children in the immigration and asylum
systems.

Address thoroughly the particular situation of children in the ongoing reforms of the immigration
and asylum system to bring it in line with the principles and provisions of the convention.

Relevant Articles of UNCRC: Articles 2, 3, 22 and 37 of specific relevance.

Commentary on progress

a) Refrain as a matter of policy from detaining unaccompanied minors and ensure the

right to speedily challenge the legality of the detention in compliance with article 37 of
the Convention. In any case detention must always be a measure of last resort and for
the shortest period of time.

The detention of asylum seeker children for immigration purposes continues to be the policy of the UK
Government and is a clear example of the discriminatory treatment afforded to this group of children.
Although there are no specific facilities to detain asylum seeker children in Wales, there is a growing use
of detention centres in England and Scotland to meet the objectives of UK asylum and immigration
policy. Recent policy changes such as the fast track processing of asylum applications and an increased
emphasis on removals coupled with failures in practice relating to age disputed asylum seekers means
that both children in families and those who are separated from their parents or other carers are
increasingly liable to be detained.! The 2005 Save the Children report ‘No place for a Child’ was based

on research which estimated that around 2,000 children are detained with their families each year for the
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b)

purpose of immigration control. There is no government data on the number of cases in which the age of
an asylum seeking applicant is disputed and detained.? The report highlights the negative physical, mental
and educational consequences of detention and concludes with a number of recommendations, primarily
calling on the UK Government to develop alternatives to its policy of detaining asylum seeker children.

Ensure that refugee and asylum seeker children have access to basic services, such as
education and health and that there is no discrimination in benefit entitlements for
asylum seeking families which could affect children.

Immigration and asylum are policy areas that are non-devolved; however, provision of the majority of
services that asylum-seekers in Wales receive is the responsibility of the Welsh Assembly Government,
local authorities and other public bodies in Wales. The Immigration and Asylum Act 1999 sought to
reform and streamline the asylum system in the UK. One of its effects was to ‘disperse’ families across
the UK. Support to these families is provided through the National Asylum Support Service (‘NASS’),
which was a newly created department of the Home Office. As such asylum seeker children living in
Wales reside primarily in the current dispersal areas within the Local Authorities of Newport, Wrexham,
Swansea and Cardiff. The responsibility for the provision of support and basic services to separated
children® under the age of 18 who do not have a relative or guardian in the UK remains with the local
authority in whose geographical area they first seek help.

General progress

Progress in this area is varied both in terms of the service provision ‘type’ and also in terms of the
geographical area of Wales children reside in. The four dispersal areas are reported to have good multi-
agency partnerships working to co-ordinate provision to asylum-seeker families. Both professionals and
young people alike have commended some aspects of service provision in the specific dispersal areas. For
example, the specialist mental health provision provided by the Haven Project in Cardiff. Examples of
good practice whether funded by statutory or the non-statutory sector are accompanied by concerns
about the short term and vulnerable nature of funding.

In February 2005, Save the Children launched Uncertain Futures, * a report on the views and experiences
of asylum-seeking children in Wales and of the professionals working with them. This report identifies
and details gaps in services provision in areas such as health, appropriate accommodation for separated
children, housing for families, education, protection systems including mechanisms to detect trafficking
and also the lack of youth, leisure and community provision for asylum-seeker and refugee children.

In 2006 the Welsh Assembly Government will launch its Refigee Inclusion Strategy. The content and
implementation of this strategy as it relates to children and young people will be a key yardstick by
which to measure progress. Whilst to date the Welsh Assembly Government have shown an active
interest in issues relating to asylum seeker and refugee children, the reality of improvements to frontline
services in line with the recommendations of the Uncertain Futures report have yet to be delivered.

Gaps in data

One of the key issues which has not been addressed to date is the gap in the availability of key statistical
data which would enable service providers to adequately plan and deliver services for this group of
children. Recent figures indicate that as of October 2004 there were 2,232 asylum-seekers dispersed to
Wales. The number of children is not identified, although it is known that among this population there
are 510 families with 1,435 dependants, some of whom will be under 18. In 2003 it was estimated that
70 separated children were being looked after in Wales.” However the number of asylum-seekers in
Wales fluctuates weekly and this poses particular difficulties for service providers trying to plan services.



There are additional difficulties with regard to children, because the available data does not identify the
numbers and ages of children being dispersed to Wales.

Education provision

Research with young asylum secker and refugee children has consistently evidenced the importance of
access to education.® For younger children, the school environment is able to provide them with a stable
environment to integrate with other children. For older asylum seeker and refugee young people they are
in general reported to be dedicated to their education and work hard at school. The lack of availability
for post-16 education for separated children continues to be a concern due to limited educational
opportunities for this age group.

Health provision

A relatively small number of asylum seeker children live in Wales and there is limited provision of
specialist services. Those specialist health services that do exist are commended. There are some current
multi-agency working groups in Wales and additionally the National Service Framework for Children,
Young People and Maternity Services (NSE) includes some standards relating to asylum secker children’s
health and well-being but none of the related actions are ‘flagged’ or prioritised and there are concerns
that the VSF will not address the major health issues relating to this group of children as outlined below.”

Asylum seekers have diverse racial, linguistic and educational backgrounds and diverse health needs.
Their health is determined by past experiences in the mother country and present circumstances of living
in poverty, homelessness and uncertainty. Particular health needs related to children include special
needs, often unmet in country of origin; previously undiagnosed disease or untreated disease; medical
assessment/screening not undertaken in country of origin; incomplete immunisation status; poor dental
health; lack of access to a health visitor during pre-dispersal.®* '

One of the main barriers to the ensuring asylum seeker children get their rights to health care met under
Article 24 is the current dispersal system (see page 88) where children in families are ‘dispersed’ via the
NASS system. Although the recent Scott Review'' has gone some way towards addressing these issues,
children’s health is affected by being dispersed from areas where they had good contacts with health care
provision and were already on waiting lists. On being ‘dispersed’ to other areas, children are required to
start this process all over again.

In Wales, the lack of secure, permanent, funding streams for asylum seeker health presents a major
challenge in delivering health provision. This uncertainty results in difficulties in planning future
provision. The specialist service provision, which has been commended, is vulnerable to the fact that
nurses working in these services are all on short-term contracts or secondments due to the lack of secure
funding.

In order to ensure equity with the ‘citizen children’, all arriving children should be given a health
assessment from an experienced nurse or health visitor. There should be ‘catch up’ medical examinations,

screening and immunisation programmes and language support should be provided at all levels of the
NHS.

Mental Health provision

Children and young people’s lack of access to appropriate mental health provision is a major barrier to
their rights being met under Article 24 and Article 26. Asylum seeker and refugee young people
interviewed as part of the Uncertain Futures report talked openly about their feelings of anxiety related to
their current circumstances compounded for many by the trauma they suffered before arriving in Wales.
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Subsequent work with young people has highlighted that the uncertainty associated with waiting for a
decision on an asylum claim is having a big impact on their lives leading to feelings of being in limbo, not
able to plan for the future or see the past as being in the past. Many young people were anxious they would
be sent back to their countries of origin. Some young people have stated that parent’s anxiety has had a
knock on impact on them and that they look at the front door everyday waiting for a decision letter.
Uncertainty was reported as impacting upon young people emotionally, resulting in feelings of constant
anxiety, feeling down, not being able to sleep, worrying about their parent(s) or people left behind or
missing and getting upset. Being able to off load anxieties or talk about issues was seen as important, but it
was understood that there are few services around, other than the Haven Project in Cardiff."

Health professionals and other frontline children and refugee workers continue to express grave concerns
at the lack of specialist mental health provision available in Wales.

Poverty

Asylum-seeker families continue to receive less financial support than other benefit claimants do. The
reduced benefit’s rates can be significant in money terms with adult asylum seekers getting 70% of the
benefit rates given to non-asylum seeking claimants. Research has shown that both children living in
families and separated children in Wales report the negative effects of living in poverty.”® This area is a
non-devolved policy area.

At present Section 9 of the Asylum and Immigration Act 2004 is being piloted in certain local authorities
in England. This removes all financial safeguards to failed asylum seeker families including the removal
of any support under Section 17 of the Children Act 1989. There are a number of examples in England
where all this support has been withdrawn resulting in children living in circumstances of severe
hardship. The only other option to secure basic standards of provision for children living in these families
is for them to be accommodated under Section 20 of the Children Act 1989, removing them from
parental care. This is clearly in breach of the best interest principle in Article 3 of the UNCRC.

It is crucial that the Welsh Assembly Government and Welsh local authorities monitor the situation
carefully in order to be fully prepared to respond should this pilot be rolled out to the rest of the UK.

Specialist advice

Asylum policy and practice is complex and fast changing. In the dispersal areas in Wales, there is
acknowledged staff expertise within some aspects of service provision. This is not the case however for staff
within all provision and even experienced professionals find it hard to keep up with constant changes in
policy and practice. There are concerns that the lack of knowledge in respect of asylum issues in the other
18 Local Authorities can and does impact negatively on separated children who seek assistance.

Consider the appointment of guardians to unaccompanied asylum seekers and refugee
children

There has been no progress on this issue. There are continuing concerns that separated asylum seeker
children living in Wales do not have a ‘guardian’ or even access to basic, appropriate, independent
advocacy. The lack of progress on this recommendation is a breach of Article 12 and Article 3 of the
UNCRC. There are no mechanisms to ensure this disempowered and vulnerable group of children has
their wishes and feelings taken into account or their rights and best interests championed or represented.
Children’s charities and refugee agencies have expressed grave concerns that the planned forced returns of
separated children under 18 is but one example where the best interest principle in Article 3 of the

UNCRC will not be upheld.
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Most children in Wales have an adult in their life, someone that can represent them, make decisions on
their behalf and champion their best interests. Where there is no parent or other carer the local
authority may assume parental responsibility to take over this role, and a net of services is immediately
placed around the child. This is not the case for most unaccompanied asylum seeker children. The
provision of social services support and care for the majority of separated children is through sections of
legislation that do not confer parental responsibility.*

In addition, substantial gaps exist in the system of support for separated children. The level of support
for separated children has been an issue of concern for many years. The Welsh Assembly Government
has recently issued guidance drawing local authority attention to social services responsibilities to the
appropriate use of Section 17 and Section 20 of the Children Act 1989.° This is a long awaited and
welcome confirmation that local authorities need to ordinarily accommodate separated asylum-seekers

under Section 20 of the Children Act 1989.

Anecdotal evidence from our practice on the ground confirms that accessing support can be a lottery.
The quality of services varies across the country, many separated children have to deal with barriers that
make it difficult for them to locate support, and accessing services often calls for individuals to have a
thorough understanding of their rights and strong self-advocacy skills. There is a shortage of quality
advocacy services across the breadth of the country, and those advocacy services that do exist are often
under resourced and struggle to deliver detailed quality advice.

Take all necessary measures to prevent the dispersal of children who have settled in a
particular area when they reach 18.

This is a non-devolved area of policy. Separated children accommodated by the local authority are not
subject to dispersal. The Assembly Government guidance'® of 2005 is based on the 2003 ‘Hillingdon
Judgement which ruled that unaccompanied asylum-seeker young people were entitled to support when
they turned 18. The Welsh Assembly Government must ensure that the resources to appropriately
implement this new guidance are in place.

Undertake efforts to expedite the procedure for asylum applications and to avoid the
placements of children in temporary accommodation which are not foreseen for such
children and rather accommodate them as ‘children in need’ under childcare legislation.

This is a non-devolved area of policy. The UK Government has sought to speed up the procedure for
asylum application under Section 26 of the Asylum and Immigration Act 2004. Refugee and children’s
charities have expressed concern that these changes will further disadvantage asylum secker children.”” As
the UK Government is seeking to pilot a returns programme for separated children under 18, it is crucial
that the asylum process is fair and equitable:

“Restricted access to legal advice, poor initial decisions and inadequate appeals systems all contribute to the
very real risk that people will be wrongly returned to their country of origin to face persecution, torture and
even death”."

In Wales there are specific issues relating to how children and young people are ‘processed’ through the
asylum system. These relate both to separated children and to children in families. All asylum claims
need to be screened (processed) by the Immigration and Nationality Directorate (IND). This applies to
all children in families and separated children. Despite IND staff being located in Cardiff, screenings are
currently undertaken primarily in Croydon and on occasion in Liverpool. This issue is a grave concern
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for practitioners and young people alike. Extensive lobbying and recent meetings between key agencies
and IND have not (as of September 2005) secured a commitment to undertake screenings in Cardiff.
IND have stated that they are intending to screen new arrivals locally but cannot fully commit due to
lack of resources.

The effects of this are that applicants, including children and young people, often make three or four
visits to Croydon before their initial claim is dealt with, resulting in the stress of long travelling times
and long waiting times in Croydon; excessive costs of travelling to Croydon and difficulties in making
travel arrangements. Families sometimes end up meeting the costs themselves, as NASS will not provide
funding for visits to Croydon for children who have joined families. This causes considerable hardship
for families. The cost for parents to accompany children may be prohibitive. They can apply to the
Welsh Refugee Council hardship fund, but this fund is depleted and money is not always available.
Social workers travel to Croydon with separated children and young people, resulting in significant
‘'wasted' staff hours for frontline staff. There have been some instances of pre-planned screening where
interpreters were not, after all, available in Croydon rendering the whole journey wasted.

Carry out a review of the availability and effectiveness of legal representation and
other forms of independent advocacy to unaccompanied minors and other children in
the immigration and asylum systems.

There has been no review undertaken and due to changes in the way legal advice is funded, there are
significant concerns regarding the reduction in specialist legal advice being provided in Wales. This is
due to the reduction in hours that a lawyer can now bill as legal aid to prepare an asylum appeal. Fewer
solicitors are willing to take on asylum work leaving a reduced chance of adequate quality legal
representation.” This affects both children in families and separated children who are left without legal
advice when their entitlement to legal aid has run out.

The current system results in separated children receiving less favourable asylum status than adults do.*
Within this context and also in light of the UK Government planned returns of separated children,
young people’s access to specialist legal advice is essential.

The Office of the Children’s Commissioner for Wales has an active interest in the issues facing asylum
seeker children and has taken up some individual cases. There is concern that the appointment of the
Children’s Commissioner in England — with a remit for non-devolved issues but with weaker powers
than the Children’s Commissioner for Wales — will weaken this as an advocacy mechanism for asylum-
seeker children and young people in Wales. We need increased awareness of how young people are
impacted by the asylum system in Wales and measures put in place to try and ensure families and young
people in Wales access specialist legal advice.

Address thoroughly the particular situation of children in the ongoing reforms of the
immigration and asylum system to bring it in line with the principles and provisions of
the convention.

These are non-devolved areas of policy. Since the last report there has been negative progress n
implementing this recommendation and a clear breach of Article 2 of the Convention where legislation is
clearly discriminating against asylum-seeker children. There is an increasing gulf between the legislation
designed to protect children such as the Children Act 2004 and the reality of immigration policy and
practice as it affects children in Wales. The Welsh Assembly Government should ask the UK

Government to address these issues in respect of asylum-seeker children living in Wales.



The Asylum and Immigration Act 2004 introduces a number of clauses which demonstrably moves the
system further away from the principles and provisions of the Convention® including Section 9 which
removes all financial assistance from families with children whose asylum claim has failed.

The UK Government has entered a reservation on Article 22 of the Convention. In summary this Article
commits the Government to giving refugee children the same rights as children born in the UK. In
practice the reservation means that refugee and asylum secker children are not afforded the same
universal rights as ‘citizen’ children. This reservation to the UNCRC is clearly not compatible with the
guiding principles and provisions of the Convention. Legal opinion commissioned by Save the Children
argues that the reservation contravenes Article 4 and Article 22 of the UNCRC as well as the special
protection clauses within the UNCRC for refugee children. The legal opinion argues that the removal of
this reservation would not interfere with UK Government immigration policy.”? The UK Government
has repeatedly refused to remove the reservation, more recently stating ‘the UK ratified the UNCRC
subject to a reservation which the government believes necessary to maintain effective immigration control. We
have no plans to withdraw this reservation”. »

Key recommendations

Press the UK government to:

Withdraw its reservation to the UNCRC, and review compliance of all immigration law with
Convention principles.

End the detention of asylum-secking children.

The Welsh Assembly Government working with the UK Government should:

Ensure that in respect of both policy and practice, the best interest principle in Article 3 of the UNCRC
applies to all asylum-seeking children.

Undertake a review of access to legal representation in Wales and put measures in place to ensure families
and young people in Wales access specialist legal advice.

Negotiate a commitment for IND screenings to be undertaken in Cardiff for new arrivals in South
Wales, both unaccompanied children and children who arrived unaccompanied who then join parents.

The Welsh Assembly Government, local authorities, local health boards and NHS Trusts should:

Ensure that robust mechanisms are in place to collect statistics on both children in families and separated
children. The data should contain the relevant information in order to provide service providers with the
key information required to plan service provision.

Review funding arrangements for health and education services in Wales for asylum seeking children and
their families.

Ensure specialist provision to promote equity and entry into mainstream health services; secure longer-
term funding streams for services and ensure the availability of specialist culturally acceptable mental
health services for traumatised children.
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* Explore the possibility of establishing a system of guardianship to ensure the best interest principle is
maintained and the rights and welfare of separated children are fully represented. Within this context the
Welsh Assembly Government should be considering the availability of accessible and specialist
independent advocacy support.

* Ensure that frontline staff are kept up to date with changing legislation and guidance and should

establish an all-Wales information post to provide specialist information for practitioners, not least to
assist and support staff working outside the dispersal areas.
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Sexual exploitation and trafficking

Andy James - Barnardo’s Cymru.

Special protection measures

Sexual exploitation and trafficking

CONCLUDING RECOMMENDATION para.56. The UN Committee recommends that the State party:

a) Undertake a study of the scope, causes and background of child prostitution;

b) Review its legislation not to criminalise children who are sexually exploited;

c) Continue to implement policies and programmes in accordance with the Declaration and Agenda for
Action, and the Global Commitment adopted at the 1996 and 2001 World Congress against
Commercial Sexual Exploitation of Children.

d) Ensure that adequate resources (human and financial) are allocated to policies and programmes in this
area.

Relevant Articles of UNCRC: Articles 19, 34, 39 of specific relevance.

Commentary on progress

a) State party undertake a study of the scope, causes and background of child
prostitution.

To date there has been no Welsh Assembly Government funded study on the prevalence and nature of
child sexual exploitation in Wales. The children’s voluntary organisation Barnardo’s Cymru on behalf of
the Wales Advisory Group on Child Sexual Exploitation has recently undertaken the only scoping
exercise of this nature. This group was established in January 2004, is chaired by the Children’s
Commissioner for Wales and has representation from across the statutory and voluntary sectors including
the Welsh Assembly Government and the police. Its objectives are:

* To promote co-ordinated and integrated responses to the needs of children and young people who
are at risk of being sexually exploited.

* To develop an All-Wales wide influencing and lobbying strategy.

* To commission research to access prevalence and to scope current needs and services, enabling the
development of appropriate resources to meet the identified needs."

The scoping exercise carried out on behalf of the Advisory Group maps the service needs of sexually
exploited children and young people in Wales. The aims of the exercise were to identify the level and
nature of the sexual exploitation of children and young people across Wales, the level of service provision
for those at risk of sexual exploitation across Welsh local authority areas, and the mapping of any
specialist services in Wales working with this group of young people.

The report of the findings from the scoping exercise? highlights a number of areas of concern which include:

e The number of children and young people identified in the report as being sexually exploited in
Wales (184) is likely to be a significant underestimate.

e There are currently no specialist services in Wales to support children and young people abused
through sexual exploitation.
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Very little scoping work has been undertaken at national or local levels to gauge the scale and nature
of child sexual exploitation and trafficking.

Local protocols, in line with government guidance, exist in only 8 of the 22 Welsh local
authorities and are not rigorously adhered to.

Professional awareness of protocols, government guidance and key indicators of child sexual
exploitation (such as children going missing) is worryingly low.

A lack of a consistent, systematic approach to multi-agency working to combat child sexual exploitation.

b) State party should review its legislation not to criminalise children who are sexually
exploited.

In May 2004, the Sexual Offences Act replaced its 1956 equivalent and introduced a range of provisions
across England and Wales, specifically in relation to the sexual exploitation of children and young people.

These include:

Legal definitions to the terms ‘consent’ and ‘touching’ (Sections 74, 76 and 78).

Any penetrative sex with a child under 13 now being automatically classified as rape (Sections 5 to 8).
Clarification that the age of consent to any form of sexual activity is 16 for both males and females
(the Act does not change the age of consent but is not intended as a means to prosecute mutually
agreed teenage sexual activity between young people of a similar age, unless it involves abuse,
coercion or exploitation) (Section 9).

New offences of:

(a) Causing or inciting a young person to engage in sexual activity (Section 10).

(b) Engaging in sexual activity in the presence of a child (Section 11).

(c) Causing a child to watch a sexual act (Section 12).

(d) Arranging or facilitating commission of a child sex offence (Section 14).

(e) ‘Grooming’ and meeting children for the purposes of sex (Section 15).

(f) Abusing a position of trust (Sections 16 to 24).

(g) Measures to deal with familial sexual abuse (Sections 25 to 29).

(h) Taking or permitting to be taken, owning, showing or distributing indecent images of children

(Sections 45 and 46).
(i) Paying for the sexual services of a child (Section 47).

(j) Causing or inciting child prostitution or pornography (Section 48).



(k) Controlling a child prostitute or child involved in pornography (Section 49).
(I) Arranging or facilitating child prostitution or pornography (Section 50).?

All of these provisions and new offences have been welcomed by the agencies supporting children and
young people involved in child sexual exploitation across England and Wales. However, it is with regret
that the Westminster Government did not take the opportunity presented by the Sexual Offences Act to
decriminalise prostitution as an offence for children as recommended by the UN Committee on the
Rights of the Child in 2002. In England and Wales, under 18s may still be charged with soliciting if

they are deemed to have “voluntarily and persistently returned” to prostitution.

Until relatively recently, children and young people involved in prostitution were seen to have made a
‘choice’ about their activities and, if apprehended, treated as offenders under criminal law. A number of
high profile campaigns by Barnardo’s and other organisations over the last ten years, however, have led to
changes in the approach taken with such young people. They are now predominantly viewed and treated
as ‘children in need” who do not ‘consent’ to their abuse and across the UK, legislation and guidance
encourages this approach. However, we know that sexual exploitation primarily occurs as a result of
young people making constrained choices against a background of social, economical and emotional
vulnerability. Where children and young people are making constrained choices in relation to their
circumstances, there exists the danger that service providers and the criminal justice system may
misinterpret this as ‘free choice’ leading to a lack of protective action and, in some cases, prosecution.
The continued existence of legal provisions to arrest, and prosecute young people under 18 for ‘persistent
and voluntary return” to prostitution will undoubtedly contribute to this perception and undermine
approaches which acknowledge the vulnerability of young people and the need to offer persistent and
long term support to help them to disengage from abusive networks.

State party should continue to implement policies and programmes in accordance
with the Declaration and Agenda for Action, and the Global Commitment adopted at
the 1996 and 2001 World Congress against Commercial Sexual Exploitation of
Children.

The Yokohama Global Commitment of 2001 identified specific areas, which needed to be addressed for
progress to be made on combating child sexual exploitation. These included:

* Ensuring adequate resource allocation to counter child sexual exploitation and to promote education
and information to protect children from this form of abuse.

* The need to address the root causes that place children at risk of sexual exploitation such as poverty,
inequality, discrimination, etc.

* The need for greater multi-agency working, more information sharing and closer networking of the
‘key actors’ involved in providing protective services and support.

* The need to develop and maintain more effective monitoring systems, clear strategies and protocols.

* The need to raise professional awareness of the issues, including known risk indicators and the
threats posed by the internet and new technologies.*

From the evidence gathered for this report, however, it would appear that many of these issues are going
unaddressed and the Welsh Assembly Government is failing to offer a strategic lead on tackling child
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sexual exploitation in Wales. The poor levels of awareness of the issues associated with child sexual
exploitation, combined with a lack of strategic direction and oversight from the Welsh Assembly
Government, leaves Wales having to tackle the problem from a low base starting point. In addition, this
position may be further compounded by the recent restructuring of ministerial portfolios at the Welsh
Assembly Government, where responsibility for various aspects of the lives of children and young people
involved in sexual exploitation could legitimately cross the desks of four separate Ministers (i.e. Minister
for Social Justice and Regeneration, Minister for Health and Social Services, Minister for Education and
Lifelong Learning and Minister for Children).

d) State party should ensure that adequate resources (human and financial) are allocated
to policies and programmes in this area.

Responses to young people at risk of sexual exploitation in Wales are undermined by severe resource
constraints. For example, there was no additional funding in Wales to implement the National Assembly
for Wales’s guidance Safeguarding Children involved in Prostitution of 2000.° This is a major problem for
already over-stretched local authority resources.

Similarly, there are no ring-fenced Welsh Assembly Government monies to establish specialist services in
relation to sexual exploitation to offer direct support to children and young people, and advice to fellow
professionals and parents/carers. This invariably means that children and young people being sexually
exploited in Wales are not being provided with support to escape abusive networks or with the
appropriate help to aid their physical and psychological recovery.

There is now a sound body of research and practice evidence to clearly identify risk indicators and the
most effective forms of supportive interventions for both young men and young women involved in
sexual exploitation. Many effective protocols and specialist services operate in areas of England, Scotland
and Northern Ireland. Should adequate resourcing be made available, there is no reason why successful

models could not be applied here in Wales.

Conclusion

The available evidence suggests that the United Nations Committee on the Rights of the Child’s concerns, as
expressed through its recommendations regarding child sexual exploitation, are not being adequately
addressed in Wales, with the result that many children and young people involved in this form of abuse are
not being identified or being offered the necessary protective support.

Some progress is being made, particularly via the work of the Wales Advisory Group on Child Sexual
Exploitation that commissioned a ‘first steps’ scoping study and planned an awareness raising conference
(November 2005). However, this group is primarily NGO driven and whilst the group has had meetings
with Ministers, the Welsh Assembly Government is yet to take a lead on addressing child sexual exploitation
in Wales.

A possible vehicle for change is the Safeguarding Vulnerable Children Review currently being undertaken by
the Welsh Assembly Government. Representatives from the Wales Advisory Group have submitted many of
the concerns and deficits outlined in this report as evidence to the review. The review group is due to report
its findings and recommendations.

In gathering information and evidence for this report, it became apparent that very little work has been done
to collate the views and experiences of those children and young people involved in sexual exploitation in



Wales. Despite the secretive and taboo nature of this form of abuse however, we need to actively seek the
views of the children and young people concerned, as this will inform the nature of the protective support
we need to develop and our overall approach to this problem.

Key recommendations

The Welsh Assembly Government should:

* Undertake a comprehensive scoping of the prevalence and nature of child sexual exploitation in Wales
(using the ‘multiple indicator method’ recently developed for a pan-London study®), so that it may plan
an informed strategic response to the problem. Children and young people involved in sexual
exploitation should be consulted so their views and experiences can inform this study.

* Provide ring-fenced resources to assist services in Wales to take forward the measures outlined in the
Safeguarding Children involved in Prostitution’ guidance issued in 2000.

* Fund and promote the setting up of specialist evaluated and sustainable child sexual exploitation services
across Wales in response to accurately defined need.

* Take steps to raise the professional and public awareness of child sexual exploitation in Wales and
promote up to date training for policy makers, commissioners of services and practitioners on the nature
of the problem and the known key indicators.

* Advise local authorities on the need to have effective and integrated monitoring systems for children who
are at risk of being sexually exploited.

* Ensure that local protocols are in line with government guidance, are shared and understood across
agencies and are rigorously applied.

* Ensure that child protection procedures across Wales are updated in line with current best practice
around child sexual exploitation. This could help Welsh public authorities to develop updated protocols
(which, where appropriate, could be shared and co-terminus with neighbouring authorities) and to
improve their work in line with best practice.

* Ensure that PSE curricula in schools in Wales promote children’s rights, pay attention to issues of
violence against women and equip young people with the knowledge and skills to enjoy more equal
relationships.

And press the UK Government to:

* Remove provisions to arrest and prosecute young people who are considered to ‘persistently and
voluntarily return” to prostitution.
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Juvenile justice
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Special protection measures

The administration of juvenile justice
CONCLUDING OBSERVATION para.58. The Committee recommends that the State party:

a)

Establish a system of juvenile justice that fully integrates into its legislation, policies and practice the
provisions and principles of the Convention, in particular Articles 3, 37, 39 and 40, and other relevant

international standards in this area, such as the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Rules), the United Nations Guidelines for the
Prevention of Juvenile Delinquency (the Riyadh Guidelines), the United Nations Rules for the
Protection of Juveniles Deprived of their Liberty, and the Vienna Guidelines for Action on Children in
the Criminal Justice System.

In particular, the Committee recommends that the State party:

b)
c)

d)
e)

f)

g

h)

i)
j)

Considerably raise the age of criminal responsibility.

Review the new Orders introduced by the Crime and Disorder Act 1998 and make them

compatible with the principles and provision of the Convention.

Ensure that no child can be tried as an adult irrespective of the circumstances or the gravity of
his/her offence.

Ensure the privacy of all children in conflict with the law is fully protected in line with Article 40
(2)(b)(vii) of the Convention.

Ensure that the detention of children is used as a measure of last resort and for the shortest
appropriate period of time and that children are separated from adults in detention, and encourage the
use of alternative measures to the deprivation of liberty.

Ensure that every child deprived of liberty have access to independent advocacy services and an
independent child sensitive and accessible complaint procedure.

Take all necessary measures, as a matter of urgency, to review the conditions of detention and ensure
that all children deprived of their liberty have an equal statutory right to education, health, and child
protection as other children.

Review the status of young people of 17 years of age for the purpose of remand with the view of
giving special protection to all children under the age of 18 years.

(Relevant specifically to Scotland).

Relevant Articles of UNCRC: Articles 40, 37, 3 and 39 are of specific relevance. Also of direct relevance
are Articles 2, 9, 12, 16, 20 and 28.!

Commentary on progress

a) Establish a juvenile justice system that fully complies with the provisions and principles

of the Convention and other international standards.

The Convention has not been used as a framework for juvenile justice in the UK. The Welsh Assembly
Government does not have devolved responsibility for youth justice matters in Wales, meaning that the
structure of the current youth justice system is determined by central government and as such the
provisions that apply in England apply equally in Wales. The ability of the Welsh Assembly Government
to directly influence and develop a system that is more sympathetic to the needs of young people in
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b)

Wales is therefore limited. The All Wales Youth Offending Strategy * is the product of the Welsh Assembly
Government, the Youth Justice Board and local agencies coming together to develop a policy that
‘provides a national framework for preventing offending and re-offending among children and young people in
Wales”. Consideration has been given to the UN Convention on the Rights of the Child in developing
the strategy. One of the key underpinnings of the UN Convention relates to the use of custody and it is
relevant to note that the Children’s Commissioner lacks statutory power with regard to Welsh children
who are detained.

The following issues are symptomatic:

* The boundaries of the system are blurred, particularly regarding anti-social behaviour, prevention and
children around the age of 8-10.

* There are too many children being criminalised.

* Responses to children in trouble have become more centrally controlled and prescribed and often
reflect a punitive ethos.

* Children are detained at younger ages, for lesser offences and in greater numbers — custody is not
used as a measure of last resort or for the shortest appropriate period.

* Courts, trials and sentencing procedures are not appropriate for children.

* Compliance with the Convention has continued to ‘worsen’, particularly with regard to new anti-
social behaviour measures and erosion of privacy safeguards.

In law, the principles and provisions of the Convention are lacking. Thus, the best interests of the child,
privacy and custody as a last resort are not given due weight or primacy. Further, there is a lack of
harmony between youth justice, welfare and health law, which is reflected at policy level.?

Considerably raise the age of criminal responsibility.

In the Concluding Observations of 2002, the Committee observed that the age of criminal responsibility
was set at 10 (in England and Wales) and also expressed concern about the abolition of the principle of
doli incapax.”

There continue to be representations made by children’s charities and penal affairs groups for the age of
criminal responsibility to be raised.” The Joint Committee on Human Rights has also recommended
that it be raised.® However, in 2004, central government confirmed that the age of criminal
responsibility would not be raised” and to date this is not an area for which there has been any significant
evidence of lobbying in Wales.

The youth justice system has become increasingly involved with children under the age of 10. This is
largely under the prevention of offending agenda, notably in the context of junior youth inclusion
programmes and youth inclusion and support panels, both of which feature youth offending teams as the
lead agency.



c) Review new orders introduced by the Crime and Disorder Act 1998.
and
e) Ensure privacy is protected.

The Committee did not refer to specific orders. Particular attention might be given to the arrangements
put in place for diversion (from prosecution) and anti-social behaviour legislation. Subsequently, the
referral order has been introduced as the standard sentence for those pleading guilty on first conviction
(Youth Justice and Criminal Evidence Act 1999).

Reprimands and warnings

The Crime and Disorder Act 1998 introduced reprimands and final warnings as ‘pre-court’ disposals,
replacing the police caution, which had been the key to diversion activities through the 1980s and
1990s. The new system is proscriptive in nature with only one reprimand being allowed and, normally,
one final warning before prosecution. This is dependent on the seriousness of the offending and it is
often the case that prosecution is pursued for a first offence (also the case where there is no clear
admission of guilt to the police). Where there has been a conviction, any further offence must result in
prosecution, regardless of the trivial nature of the offence or any other consideration.

This system stands in tension with the Convention and the Beijing Rules as it does not ensure that
diversion is pursued wherever possible and appropriate. In practice, it has been found that there is a
significant proportion of cases before the court with no previous reprimand or warning, many for minor
offences. The lack of diversion options for those who have previously been convicted is also in tension
with the Convention. For example, the Audit Commission reported that over half of those in court who
are eligible for a referral order had not previously been reprimanded or warned.®* The rate of diversion
has been falling with consequent higher numbers of prosecutions and less focus of services on more
serious offenders.” Issues arise about the proportionality of disposal and interventions (for example, the
minimum length of a referral order is three months) and for those who have a final warning, the use of
conditional discharge is restricted.

The new diversion arrangements are more interventionist than was previously the case. The final warning
can be administered with an intervention programme. This is not enforceable although failure to comply
can be cited in court proceedings. The Youth Justice Board for England and Wales has set a target for
youth offending teams for 80% of final warnings to have a programme, adding to concerns about
proportionality. In 2003-4, 46% of disposals in Wales were pre-court relating to reprimands and
warnings and of the final warnings administered 80% had an intervention attached, indicating this target
was being met in Wales."

Anti-Social Behaviour

The anti-social behaviour measures give rise to considerable concerns that were not yet apparent when
the Committee considered the last UK report. The extended period before the next report is due to be
submitted aggravates concerns. It is beyond the scope of this report to describe all of the detail of the UK
Government’s agenda but the following measures all appear to infringe the Convention and/or other
international standards:

ANTI-SOCIAL BEHAVIOUR ORDERS.

These are civil orders that do not need the same standard of evidence as criminal orders. They apply to
children and adults from the age of 10. The conditions specified are restrictive in nature (there can be no
positive requirements) and can include curfews, restrictions on specific behaviour or clothing and can
ban movement in certain areas. There is essentially no restriction that is not allowed. The minimum



RIGHTING THE WRONGS:

d)

length of the order is two years (even for a 10 year old). A large proportion are made on children and
there are increasing numbers made where the child is already subject to a custodial sentence." There are
tensions with the Convention with regard to proportionality both with regard to punishment as well as
infringements of rights to, for example, family life and freedom of association. There are particular
concerns about privacy resulting from a presumption towards allowing the media to report on cases
involving children. This often results in children’s photographs and details being published prominently
in newspapers. More recent legislation (Anti-social Behaviour Act 2003) has allowed for publicity in more
cases than was previously the case. This stands in contrast to, for example, criminal proceedings where
publicity remains subject to stronger (but not absolute) restrictions. The same Act allows for anti-social
behaviour orders to be made in the criminal (youth) court when sentencing for a criminal offence (even
where the behaviour that is said to be anti-social is unrelated to the original charge).

There are significant numbers of children receiving custodial sentences for breach of anti-social
behaviour orders, even where the associated behaviour would not, of itself, justify consideration of such a
sentence (breach of the order is a criminal offence).

CURFEWS AND DISPERSAL ORDERS.

Local child curfews may be put in place across specified areas. They effectively place a curfew on all
children under the specified age, regardless of behaviour (Crime and Disorder Act 1998). The dispersal
powers may be adopted by the police to allow children under 16 to be dispersed (groups of two or more)
and taken home where it is perceived that the public have been intimidated etc (Anti-social Behaviour Act
2003). This power applies to all children in the area regardless of whether there is evidence of poor
behaviour.

Central government has established an anti-social behaviour unit and continues to publicly state a
commitment to the measures. There have been concerns about ministerial and media use of
inappropriate language (references to ‘yobs” for example). The position of the Welsh Assembly
Government in relation to anti-social behaviour orders is that they should be used as a measure of last
resort, which concurs with the Youth Justice Board’s position that there should be a graduated response
to any complaints. There is however variation across Wales in terms of local area responses to anti-social
behaviour, ranging from those areas that do not take a staged approach, compared with those that have
very clear policies and guidelines indicating that the application for an anti-social behaviour order would
only occur at the end of a process that has explored and implemented a range of other measures as first
and diversionary stages.

No child to be tried as an adult.

Children are routinely brought before the adult magistrates’ court when co-accused with an adult or
when there is no youth court sitting (including at weekends). Children may be committed to the crown
court when with an adult for less serious offences than would be possible from the youth court.

Children continue to be tried in the adult (crown) court, although a practice direction was issued by the
Lord Chief Justice of England and Wales in 2000 to improve the arrangements for young children (for
example, to visit the court room in advance). The legislation providing for children to be committed or
transferred to the crown court is complex and difficult for most adults to understand. The more recent
Criminal Justice Act 2003 has added complexity and has allowed for more, and less serious, cases to be
dealt with in the crown court.

Proposals in the Auld Report for a reconstituted youth court to deal with all child defendants have not
been implemented and do not feature in current government proposals.'



f)

g)

h)

Detention to be used as a last resort.

Children continue to be detained on remand and sentenced in greater numbers, at lower ages and for less
serious offences than was the case prior to the last UK report to the Committee.”® The recent history of
the use of custody, changes in legislation and public perceptions are described in detail in a recent series
of reports from Nacro." The reports confirm, for example, that the relative level of custody in England
and Wales is 10 times that in Spain, that the remanded population rose by 142% in the ten years to
2002, that the number of children aged under 15 rose by 800% between 1992 and 2001, that there was
a disproportionate rise in custody levels for girls and BME young people and that there is unacceptable
‘justice by geography’ (ranging from over 21% to 1.8% of the court population receiving custodial
sentences in different parts of England and Wales). The Youth Justice Board for England and Wales has
set a target to reduce the use of custody but this would not achieve the levels of the early 1990s. The
intensive supervision and surveillance programme has been introduced (not yet in statute) which can be
made a requirement on supervision orders or as a bail condition to help to bring down the custodial
population.

However, the Criminal Justice Act 2003 introduced new custodial sentences for ‘dangerous’ young
offenders who have committed sexual or violent offences. The offences that apply include those less
serious ones that could not previously be sent to the crown court (for example, actual bodily harm).
These sentences are essentially preventive in nature (so defined in the Act) and depend upon a prediction
of further sexual or violent offending. Where the court forms the necessary opinion of future risk, the
making of the custodial sentence is mandatory. Of two custodial options, one is an indeterminate
sentence (potentially for life).

There is a policy trend to sentence on the basis of the offender, rather than the offence, which could
result in more custodial sentences arising from the offending history (perhaps repeated minor offending)
rather than the seriousness of the offence before the court. There are numerous organisations that have
called for the abolition of the use of prison for children.

It is of note that the A/l Wales Youth Offending Strategy does not call for the abolition of custody, but
states that the most effective way of avoiding young people being placed in custody is through the use of
effective community sentences that act as alternatives to custody.

Detained children to have access to advocacy services and complaints systems.

The Youth Justice Board has commissioned independent advocacy services for secure training centres and
young offender institutions. There are low numbers of children in detention making complaints (a
matter for concern). The Board (with the Prison Service) is putting in place revised complaints
procedures following consultation in 2005.

Review conditions of detention.

The majority of children and young people in Wales who lose their liberty are held in England; currently
estimated to be between 180 and 190 per year” (Youth Justice Board 2005). There is a secure children’s
home in Neath (South Wales) and Parc is a young offender institution in Bridgend (South Wales) that
has places for 18 remanded and 18 sentenced young males. There is no provision in North Wales and no
provision for young females in Wales as a whole. This means that the majority of young people from
Wales are held more than 50 miles away from their home, which can result in travel distances being
lengthy for visitors and potential problems in terms of maintaining family contact. Additionally those
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whose first language is Welsh are unlikely to have their needs met in establishments based in England.
The Youth Justice Board and Welsh Assembly Government has established a working group to consider
how the needs of Welsh children and young people in custody can be met and are likely to report on
findings in Autumn 2005.'¢

The relevant recommendation of the Committee in 2002 has been comprehensively reviewed with regard
to the juvenile secure estate in England by the Children’s Rights Alliance for England (CRAE) in
consultation with NGOs and others. CRAE has produced a report reviewing government action on the
2002 Concluding Observations, which is applicable to children from Wales held in England.” The
CRAE report concludes that action has been insufficient and that progress has been negative.

The Youth Justice Board is responsible for commissioning (and making) placements across the ‘juvenile
secure estate’. The Youth Justice Board spends over two thirds of its budget on purchasing secure
accommodation. Most children are held in prison service youth offender institutions and others (usually
younger) in privately run secure training centres or local authority secure children’s homes. Young
offender institutions are the cheaper by unit cost and feature lower staff:child ratios etc. The number of
local authority secure children’s homes places purchased has been reduced.

The Youth Justice Board has a strategy (updated in 2005) for the secure estate, which has, or should,
bring about improvements in conditions, health care, education etc. However, progress has not been
sufficient and, particularly in some young offender institutions, remains well below what is acceptable
(see numerous reports of HM Inspector of Prisons). Bullying, staff restraint, complaints procedures,
leisure and fresh air, family contact, solitary confinement (segregation) and numerous other issues remain
problematic. More seriously, self harm and suicide, as well as deaths following assault or staff restraint,
are a matter of concern.” The system is at near capacity. Youth Justice Board objectives to remove
females from adult prisons are still to be fully met. Children who are from Black and Minority Ethnic
backgrounds are over-represented in custody (and under-represented at the ‘lower” end of the system).
Children in young offender institutions and secure training centres are still discriminated against with
regard to the incomplete application of child welfare/protection and education legislation.

Those aged 17 to have status of child for remand.

Children aged 17 continue to be treated the same as adults for remand purposes in most circumstances
(there are some relatively unknown anomalies in law) and similarly with regard to treatment and
safeguards when in police detention. Central government has indicated an intention to include them in
remand arrangements for children but there has been no significant development to date. Youth Justice
Board statistics for the period 2003-4 indicate that in Wales there were 175 remands in custody relating
to 17 year olds (58% of all remands in custody in Wales), which suggests that if there were developments
in this area, any progress would need to be supported by an allocation of resources to ensure there were
options in place to fully support and address the needs of this particular age group.

Key recommendations

Press the UK government to:

Review youth justice law to incorporate the Convention and harmonise with mainstream welfare,
education and health law.

Provide a system of juvenile justice that is more distinct from the adult system (courts, guidance,
sentences, offences etc).



Give the best interests of the child primacy in law and policy.
Raise the age of criminal responsibility substantially.

Abolish prison custody for children (with secure children’s homes available for those few who need to be

detained).

Key questions

The Welsh Assembly Government has a greater visible commitment to incorporating children’s rights
frameworks than the UK government. How can that tension be resolved?

What research can be conducted in Wales with a view to supporting the case for raising the age of
criminal responsibility, using custody as a last resort and countering punitive approaches and cultures?

How can the Welsh Assembly Government ensure that the prevention agenda is the responsibility of
mainstream children’s services (as opposed to criminal justice agencies)?

Do the National Assembly and others agree that anti-social behaviour measures infringe children’s rights?
How can the Welsh Assembly Government reverse the anti-social behaviour agenda?
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Concluding remarks
Richard Powell — Chair of the UNCRC Monitoring Group for Wales

Since the ratification of the UNCRC by the UK Government, the NGO sector in Wales has striven to
develop the potential of the monitoring and reporting element of the Convention as a mechanism for
driving the achievement of children’s rights. This report marks a significant landmark in the sector’s
understanding of the process and our ability to respond to this opportunity in a practical and focussed way.
The first alternative report in 1994 was prepared by Children in Wales, the umbrella body in Wales, whilst
the second (in 1999) was the outcome of a partnership between Children in Wales and Save the Children.
This interim report prepared as a genuine collaborative act by a range of agencies and disciplines identified
by the UNCRC Monitoring Group in Wales therefore represents a significant achievement. It provides for
the first time the scope and depth of analysis that this process deserves.

It is no coincidence that this development occurred alongside the rights based agenda of devolved
Government in Wales. Government policy as regards children has increasingly diverged from the approach of
the Westminster Government during much of this period as far as a rights based agenda is concerned. There
is much agreement between government in Wales and the NGO sector on the aspiration of turning
children’s rights into a reality and about using the Convention as the guiding light to achieve this goal. The
debate has been around the question of how best to achieve this rather than whether this approach has any
validity. The challenge nevertheless remains to ensure that those rights are realised at the point where
children experience the outcome of policies, structures and services.

Using the Concluding Observations of the latest report by the UN Committee on the Rights of the Child as
its starting point, this report is a valuable tool in assessing the extent to which the aspirations noted above
have been realised. It highlights areas where government policy is purposely working against the grain of the
Convention particularly in areas of the physical punishment of children, the status of children seeking
asylum and in areas of juvenile justice. These are policy areas, which are not devolved and yet the report
provides creative recommendations on how the Welsh Assembly Government could assert influence and
maximise its role in these areas. It also highlights the long-term issue of the incorporation of the Convention
into law and a potentially proactive role for the Welsh Assembly Government in this regard.

In other areas the report highlights areas where government has yet to adequately develop its policy. The
areas of response to the sexual exploitation of children, child impact assessments, annual reports on the well-
being of Wales’ children and the potential of children’s budgets analysis fall within this category.

In other areas despite a commitment to ensuring that rights based entitlements exist at a policy level, the
current reality of children’s experience falls well short of what they could expect in a prosperous and
developed nation. The level of service in mental health and the poor outcomes for looked after children
(compared with their non-looked after peers) fall into this category; that is where children’s rights are not yet
a reality.

The report quite rightly reminds us of areas of real progress, where the commitment to establishing systems,
structures and services based on children’s rights has achieved real change for the better for children in Wales.
For instance this can be seen in the field of participation, in the establishment of the Children’s
Commissioner’s Office and on the policy frameworks (for example the National Service Framework and the
Framework Partnerships). In many of these areas there is a sense of a real commitment to ‘getting it right’
for children in this country.
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This work is produced as the key input into a landmark conference, which effectively launches the round of
monitoring which will provide the input into the next UNCRC reporting phase. On the last such occasion
the input of children and young people into the reporting process was undertaken on an almost
experimental basis. The UK was only the second State party to have this element included in the process of
monitoring, NGO and State presentations. Of course the field of children’s participation here has progressed
greatly during the intervening period and the role of children and young people in the process will be
another area where both the government and the NGO sector will need to ensure that they have built wisely
on the experience of the past.

The report offers a valuable insight into how far we have travelled over a comparatively short period. It offers
some sound but sometimes challenging recommendations that would maximise the potential offered by the
State ratification of this critical human rights instrument. The report makes a key contribution to the
development of the understanding of a rights based approach here in Wales. I would like to thank all those
who have worked on the report and all those who have supported the production of the report through their
membership of the UNCRC Monitoring Group. We have here I believe a document, which provides a firm
foundation for the future.
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