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                       Report of the Special Rapporteur on the human rights of migrants, 

                                                               Jorge Bustamante 

                                                                    Summary  

       The present report is the fourth submitted to the Human Rights Council by the Special 

Rapporteur on the human rights of migrants, Jorge Bustamante, since his appointment in 

July 2005. The report covers the activities carried out by the Special Rapporteur in 2008, in 

accordance with Council resolution 8/10. 

       In the thematic section of the report, he focuses on the protection of children in the context 

of migration, recalling the obligation of the State to ensure the protection of all children in all 

stages of the migration process. The Special Rapporteur presents an overview of the international 

legal framework applicable, proposes a conceptual framework and refers briefly to three 

categories of children affected by the migration process: those left behind by migrating family 

members; migrant children moving across borders; and migrant children in host countries. The 

Special Rapporteur concludes the report with recommendations for further consideration and 

action by States and other stakeholders. 

                                 THEMATIC ISSUES: THE PROTECTION OF CHILDREN 

                                                 IN THE CONTEXT OF MIGRATION 

                        A. Migration and the international protection afforded to children 

1. General background on migration and children

Children have always been part of migration and affected by it in different ways. Children 

left behind by migrant family members are affected by migration in countries of origin. Children                                                                       

on the move are affected at the pre-departure stage in countries of origin and in 

countries of transit and destination at the passage and arrival stages. Children in host 

countries are affected at the post-arrival and long-term stay and integration stages of the 

migration process. 

Children can migrate in various ways. Children move across borders with their parents or 

are accompanied by extended family members or other adults and within mixed migratory 

flows. Children are also increasingly seeking migration opportunities to move across borders 

autonomously and unaccompanied. Falling prey to transnational organized crime and 

exploitation practices including smuggling, trafficking in persons and contemporary forms of 

slavery, which are described, in some instances, as abusive forms of migration,may also be a 

part of the migration experience for many children. 

There is no accurate statistical information on the number of children involved in the 

international migration process. Age is not a common variable of disaggregated statistical data 

on international migration, which remains as the most difficult component of population change 

to measure.

 Like adult migration, child migration is influenced by the political, social, economic and 

environmental situation. This includes new global phenomena such as climate change, the food 

crisis and the financial and economic crisis. Child-specific phenomena such as child abuse and 

domestic violence may also influence the movement of children across borders.

Migration potentially enhances the child’s opportunities and future choices. However, 

many forms of migration, like the treatment of children during the migration process, can also 

pose serious threats to the child’s rights. Evidence suggests, for example, that the potential 

benefits of migration may be eroded for both undocumented children and children with an 

irregular migration status, who are exposed to the denial of rights, such as arbitrary deprivation 

of liberty and limited or no access to health-care services and education. 

Children who are unaccompanied or separated from their parents are particularly 

vulnerable to human rights violations and abuses at all stages of the migration process. Some 

special procedures have documented, for example, that unaccompanied children looking for 

asylum are often at risk of deportation without access to the protection measures to which they 

are entitled. They have also documented that unaccompanied children, especially the most 

vulnerable categories such as victims of sale of children or trafficking in persons, are often 

treated like adult irregular migrants (E/CN.4/1999/71). 

The lack of distinction between adult and child migrants is therefore a major challenge that 

a number of States still have to overcome. National migration laws do not always include a child 

rights perspective and usually lack specific provisions on children. Additionally, most public 

policies on children do not yet include the specific needs and protection to be afforded to the 

child in the context of migration. The treatment of migrant children as adults may lead to 

harmful practices, for example, when irregular migration is criminalized (A/HRC/7/12), or when 

deportation and detention procedures do not comply with the protection that should be given to 

children in those circumstances. 

 The protection of the child during migration demands the consideration of issues related to 

irregular migration, since they may affect the child’s enjoyment of human rights. For example, 

the criminalization of irregular migration addressed by the Special Rapporteur in a previous 

report (A/HRC/7/12) has proven to be at the origin of ill-treatment and other human rights 

abuses. This is of particular concern in the case of children, especially those unaccompanied and 

undocumented, in countries of transit and destination where irregular migration is sanctioned 

with imprisonment, particularly when migration management policies are yet to mainstream a 

child rights approach. 

The protection of children during migration necessarily implies a gender dimension, since 

women and girls account for almost 50 per cent of international migrant stock. The need to take 

into consideration the special vulnerability of the girl child to gender-based violence and 

discrimination is illustrated, inter alia, by the impact that additional restrictions on travel owing 

to male guardianships may have on the number of girls resorting to irregular channels to migrate. 

The gender dimension of migration also includes issues of trafficking in persons for purposes of 

sexual exploitation, forced labour and other forms of exploitation, as well as other abuses to 

which the girl child is more vulnerable during migration, such as the request of sexual favours in 

exchange for protection or for the promise to cross borders.

In the light of the above, the Special Rapporteur deems it important that a discussion on the 

protection of children in the context of migration be held. In the present report, he refers to the 

international legal framework applicable to children in the context of transnational human 

mobility, reminding States of their obligation to ensure the protection of all children at all stages 

of the migration process. 

The Special Rapporteur also highlights some of the specific vulnerabilities of children, 

especially of unaccompanied or separated children, in the migration process, and presents an 

overview of some of the issues affecting the realization of the human rights of the child in the 

context of migration. 

2. International legal framework and responsibility of the State

Existing international human rights instruments are aimed at protecting the rights of all 

human beings, including children. The rights of the child are also recognized in several 

international human rights treaties including the Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their Families, which contains several provisions on the 

rights of children of migrant workers.

The Convention on the Rights of the Child is the most comprehensive legal instrument on 

the protection of the child, enshrining a set of universal rights that constitute the minimum 

standards that States must ensure for every child under their jurisdiction, without discrimination 

of any kind, including, but not limited to, on the grounds of age, sex, nationality, migration or 

stateless status of the child, his or her parents or legal guardians (art. 2.1). 

In article 1, the Convention defines a child as “every human being below the age 

of 18 years unless, under the law applicable to the child, majority is attained earlier”. Although 

the Convention neither focuses on child migration nor defines the migrant child, its provisions 

are of the highest relevance to ensure the adequate protection of all children in all circumstances, 

including therefore all stages of the migration process. 

States parties to the Convention must ensure that its provisions and principles are fully 

reflected and given legal effect in relevant domestic legislation (art. 4). States parties are also to 

be guided, in all its actions concerning children, by the overarching principles of 

non-discrimination (art. 2), the best interests of the child (art. 3), the right to life, survival and 

development (art. 6) and the rights of the child to express his or her views in all matters affecting 

him or her and to have them taken into account (art. 12 and general comment No. 5). 

The international legal framework also recognizes the particular vulnerability of certain 

categories of children affected by migration, such as unaccompanied or separated children, as 

well as child victims of transnational organized crime. 

With regard to unaccompanied and separated children, the Committee on the Rights of the 

Child, in its general comment No. 6, mentions, for example, the rights of the child to a guardian 

in procedures related to border control, repatriation and deportation, and to a legal representative; 

the principle of non-refoulement, which in the case of children should be construed as including 

socio-economic conditions in countries of origin; and family reunification entitlements in 

countries of origin and destination. 

The minimum measures that should be taken into consideration in the process of initial 

assessment once unaccompanied or separated children enter a country of transit or destination is 

also addressed in general comment No. 6; they include prioritized identification of a child as 

separated or unaccompanied immediately upon arrival at ports of entry or as soon as their 

presence in the country becomes known to the authorities including age assessment (art. 8); 

prompt age appropriate and gender sensitive registration and determination of the identity of the 

child, in a language the child understands, by professionally qualified persons; the recording of 

further information in order to meet the specific needs of the child, including the reasons for 

being separated or unaccompanied; and an assessment of particular vulnerabilities, such as 

health, physical, psychosocial, material and other protection needs, including those deriving from 

domestic violence, trafficking or trauma. 

Children who are victims of transnational organized crime should be identified as such in 

accordance with existing international standards. Therefore, child victims should not be regarded 

as criminals or irregular migrants, but as victims entitled to appropriate assistance and measures 

of protection. Applicable legal instruments, such as the Optional Protocol to the Convention on 

the Rights of the Child on the sale of children, child prostitution and child pornography and the 

two protocols supplementing the United Nations Convention against Transnational Organized 

Crime contain similar provisions emphasizing that States parties should take appropriate 

measures to protect the rights and interests of child victims of those practices and adapt 

procedures that take into consideration their special needs and vulnerabilities. Furthermore, 

principle 1 of the Recommended Principles and Guidelines on Human Rights and Human 

Trafficking (E/2002/68/Add.1) suggests, that children who are victims of trafficking should be 

identified as such, while principle 8 recommends that special measures be taken for their 

protection and support. 

Additional international legal instruments may complement the general legal framework in 

specific circumstances. For example, in cases of detention of unaccompanied migrant children, 

legal instruments dealing with consular relations and with human rights in the context of the 

administration of justice may play an important role for the protection of the child. Maritime 

law is relevant in cases of the interception and rescue of migrant children at sea, and 

international humanitarian law is to be considered in, for example, the case of children under 

15 years of age, orphaned or separated from their families as a result of international armed 

conflicts. This is also the case of provisions on contemporary forms of slavery and 

international labour standards on child labour and forced labour.

Treaty bodies have issued general recommendations providing guidance to ensure the 

respect of human rights in the context of migration. This is the case of the two general 

recommendations on non-citizens issued by the Committee on the Elimination of Racial 

Discrimination, general recommendation No. 26 on women migrant workers issued by the 

Committee on the Elimination of Discrimination against Women and the general comment on 

the position of aliens under the International Covenant on Civil and Political Rights issued by the 

Human Rights Committee.

The international legal framework applicable to the protection of children in the context of 

migration is complemented by a number of resolutions adopted by the Commission on Human 

Rights, the Human Rights Council and the General Assembly. Special mention should be made 

of Council resolution 9/5, in which the Council expressly recognizes the vulnerability of migrant 

children and calls upon States to protect the human rights of migrant children, particularly 

unaccompanied children, ensuring that the best interests of the child are a primary consideration 

in their policies of integration, return and family reunification. 

 In their resolutions on the protection of migrants, the General Assembly and the Council 

call upon States to promote and protect effectively the human rights of all migrants, regardless of 

their migration status, especially those of women and children, and highlight specific concerns 

related to their protection. For example, the Assembly, in its resolutions 62/157 and 63/184, and 

the Council in its resolution 9/5, urge States to ensure that repatriation mechanisms allow for the 

identification and special protection of persons in vulnerable situations and take into account, in 

conformity with their international obligations and commitments, the principle of the best 

interest of the child and family reunification. Furthermore, the obligation of the State to respect 

the human rights of the large and growing number of migrants, especially women and children, 

who place themselves in a vulnerable situation by attempting to cross international borders 

without the required travel documents, is recognized by the Assembly in its resolutions 63/184 

and 62/157 and the Council in its resolution 9/5. 

The international legal framework for the protection of the child applies irrespective of the 

migration status of the child or his or her parents or family members. Notwithstanding the State’s 

prerogative to determine the conditions of entry and stay of non-nationals on its territory and to 

sanction violations to its migration laws and regulations, no human being under the jurisdiction 

of a State should be devoid of protection; the State has the obligation to respect human rights 

during its engagement with children affected by migration, regardless of their or their parents’ 

migration status. 

1. Protection gaps

Most migration laws do not adopt a children’s rights perspective, nor do they have specific 

provisions on children. This issue should be addressed in part by harmonizing migration law 

with the Convention on the Rights of the Child and other relevant international and regional 

human rights instruments. 

For instance, in cases of deportation and detention, children suffer the same consequences 

(and receive the same treatment) as adults, which often results in the deprivation of children’s 

rights. For that reason, public policies and programmes should ensure the protection of children 

from detention and deportation, and migration laws should include concrete regulations to fulfil 

children’s rights and needs in such circumstances. In particular, these laws should include such 

children’s rights principles as detention as a last resort; priority and alternative measures to 

detention; and prohibition of deportation of unaccompanied children as a punishment for 

irregular migration status. Additionally, States should only repatriate children as a measure of 

protection, for instance, to ensure family reunification (in cases where it is in the child’s best 

interests) and due process of law, including their right to be heard and their right to a guardian 

and a legal representative. A children’s rights perspective in migration law and policies, together 

with the rights-based approach, would therefore ensure both that the particular needs and rights 

of children be expressly included (the principle of “childhood integral protection” should be fully 

incorporated in migration law and policies) and that all human rights will be recognized for all 

migrant children, irrespective of age, sex, nationality or migration status. 

The second general gap concerns public policies aimed at children. In many countries, 

policies meant for the protection of the rights of the child (most of them based in the Convention 

on the Rights of the Child) have not yet taken into account the specific conditions and needs of 

migrant children (in the United Kingdom of Great Britain and Northern Ireland, civil society has 

highlighted the government expression “Every child matters”, in order to advocate for the 

inclusion of child migrants in public policies on childhood). This gap is evident in policies 

concerning, inter alia, education (such as access, dropping out and language barriers), health 

care, birth registration, adolescent professional training and commercial exploitation. 

                                              B. Children in the migration process 

1. Children left behind

The term “children left behind” refers to children raised in their home countries or in their 

countries of habitual residence who have been left behind by adult migrants responsible for 

them, such as one or both parents, extended family members, legal guardians or caregivers. 

Children left behind may be actually better off in their new circumstances, such as in the case of 

those benefiting from remittances allowing them greater access to health care and education. 

However, children left behind may also be neglected, as in the case of those raised without any 

type of parental care or guidance, abandoned by migrating parents or extended family members 

and with no or limited access to social services. 

The impact of migration on children left behind is difficult to measure. Many factors may 

play a role in assessing how migration may affect the rights of children left behind. For 

example, some studies indicate that remittances help to reduce the overall level of poverty and 

promote economic development in countries of origin, while others suggest that parental 

absence creates new challenges, including family instability, a greater burden on the household 

and social stigmatization.

Children left behind might also be at greater risk of psychosocial trauma, violent 

behaviour, drug abuse and teenage pregnancy. Previous findings by the mandate also indicate 

instances when children left behind were obliged to take on huge tasks inappropriate to their age 

and were subject to physical, psychological and sexual abuse by relatives or neighbours to whom 

they were entrusted during their parents’ absence (E/CN.4/2002/94/Add.1). Instances where 

households endured increased economic and psychological vulnerabilities such as families left 

behind, sometimes weighed down by debt, exploited by moneylenders and exposed to pressure 

and control from relatives because of their dependency on remittances have also been 

documented by the Special Rapporteur in some of his country visits. 

 Social policies in countries of origin or residence - for example, the kind of social support 

available for the protection of children and the specific living situation of the child in his or her 

country of origin or residence (whether the child has access to education, shelter, health care and 

sanitation), and whether the State protects the child against the many hazards and dangers 

including those posed by national and transnational organized crime, intermediaries, employers, 

or working conditions - are a key factor in determining the impact of migration on children left 

behind.

The attention of the Special Rapporteur has been drawn to the migration of health 

professionals as a serious impediment to the delivery of health-care services to the population in 

communities characterized by high levels of migration. This has also affected the provision of 

health-care services to children in some countries of origin.  In this connection, the 

Special Rapporteur welcomes efforts made by some host countries to transform migration 

challenges for countries of origin into opportunities for cooperation. A good example is the pilot 

project “Migration and Development for Africa”, launched by the International Organization for 

Migration (Helsinki) with the support of the Ministry of Foreign Affairs of Finland, which 

promotes the return of qualified professionals of Somali background on a temporary basis to 

Somaliland and Puntland to assist and share their skills with local health authorities, civil society 

organizations, hospitals and universities.

Assessing the human rights impact of migration on children left behind also includes a 

gender dimension that requires careful consideration by the State. Research studies carried out in 

the Latin American region, suggest, for example, that children left behind may be affected 

differently by the absence of their mother compared to the father, given that when a family 

member migrates, relations are redefined and subsequent changes in roles and responsibilities 

affect the daily life of the child. Furthermore, studies by the International Labour Organization 

(ILO) in Tajikistan suggest that the prolonged absence of the male head of the household often 

leaves the rest of the family destitute.

The inclusion of measures to promote family unity and facilitate the reunion of children 

with their parents in host countries is also necessary to address adequately the special needs and 

protection of children left behind. Many parents and other family members initially migrate 

without children, but subsequently plan to bring them to a host country. Therefore, it is important 

that States of origin develop policies and strengthen bilateral, regional and international 

cooperation to reduce the number of unaccompanied children seeking to join their parents or 

other family members in host countries through regular channels. 

1. Children on the move

Children on the move are migrant children taking an active part in the migration process, 

particularly at the passage and arrival stages in countries of transit and destination. They may be 

found, inter alia, migrating with their family members or independently, to seek opportunities at 

both the educational and employment levels. They may also be found entering host countries to 

rejoin migrant members of the family, being relocated or sent by families to stay with relatives or 

friends in third countries or, as the Special Rapporteur has documented, sent by 

family members to find work abroad and send part of their earnings home 

(E/CN.4/2005/85/Add.1). 

Children may also be forcibly on the move, such as when falling prey to transnational 

organized crime and exploitation networks. The Special Rapporteur has received reports about 

growing numbers of trafficked children, which in some instances is a consequence of 

oppressive or abusive home conditions, poverty or the absence of economic opportunities in the 

home region.

Unaccompanied and separated children on the move may face greater vulnerabilities and 

risks including discrimination, sexual and other forms of violence, and being coerced into 

begging, drug dealing or prostitution by criminals or criminal organizations 

(E/CN.4/2005/85/Add.3). 

Frequent human rights issues affecting children on the move also include deportation and 

repatriation. The Special Rapporteur wishes to draw the attention of States to the numerous 

allegations he has received of cases of children being expelled at international borders, thus 

endangering their well-being and physical integrity (E/CN.4/2002/94 and Add.1). 

With regard to the deportation of children of migrants and the importance of respecting the 

best interests of the child in such procedures, the Special Rapporteur believes that the concerns 

set out below should be borne in mind. 

 Consideration could be given to the principle of non-deportation of unaccompanied 

children, whereby children should be repatriated only if it is in their best interest, namely, for the 

purpose of family reunification and after due process of law. The enforcement of this principle 

would require public policies and a legal framework in both countries. In this regard, the Special 

Rapporteur regrets that the recently adopted European Union directive on return (2008/115/EC) 

authorizes the deportation of children migrants in the same sense as adults (art. 10), despite some 

specific protection measures. No distinction is made on the nature of the deportation, which in 

both cases is a “punitive approach” instead of a “protection approach”, as stressed by the 

Committee on the Rights of the Child and other human rights institutions.

The possibility of reunification in the country of destination, as suggested by the 

Committee on the Rights of the Child in its general comment No. 6 (paras. 81-90) could also be 

considered. Furthermore, it might be mentioned expressly that, within these procedures, States 

should fulfil “age appropriate” due process of law, including, inter alia, rights to a guardian, a 

legal representative, free legal aid, access to jurisdiction, effective remedy, an interpreter if 

necessary and to be heard. 

Mechanisms are also needed to ensure children’s rights and perspectives within the 

deportation procedures of their parents (based on their migration status), especially their right to 

be heard. While States tend to consider the rights of the adults involved in these procedures 

(including the right to the family unit), there is no specific mechanism that considers the rights of 

their children. 

Another major concern of the Special Rapporteur with regard to children on the move 

relates to the particular vulnerability of children who are unaccompanied, undocumented and/or 

entering countries irregularly, including within mixed migratory flows, to unlawful or arbitrary 

deprivation of liberty. The Committee on the Rights of the Child has asserted that 

unaccompanied children should not be detained because of migration-related conditions; States 

should therefore include alternative measures to detention and express the priority of these 

measures in their legislation. Subsequently, States should develop public policies which ensure 

the effective enforcement of these alternative measures by competent authorities, both 

administrative and judicial. 

Any detention order should justify the reasons for not applying alternative measures, and 

the place of detention should be chosen for the child’s integral protection; they should not be 

detained in prisons or with adults. Child protection approaches should be at the core of the goals 

and functions of detention institutions/centres, and include the realization of such rights as 

education, health care, recreation, consular assistance, guardian protection and legal 

representation, among others. Furthermore, detention centres should be managed by childhood 

protection officers who have received training on children’s rights. 

Migration-related detention of children should not be justified on the basis of maintaining 

the family unit (for example, detention of children with their parents when all are irregular 

migrants). As UNICEF and other experts have stressed, detention of children will never be in 

their best interests. Hence, the ideal utilization of a rights-based approach would imply 

adopting alternative measures for the entire family; States should therefore develop policies for 

placing the entire family in alternative locations to closed detention centres. 

Some countries make distinctions among children (for instance, children above 12 years of 

age) with regard to detention policy. In such cases, children over 12 years of age are detained 

in detention centres, while those under 12 are placed in protection centres for 

children. Such a practice should be considered an unlawful interpretation of article 1 of 

the Convention on the Rights of the Child. Furthermore, adolescents should not be treated as 

adults. 

A number of countries still consider the breach of migration law a criminal offence (for 

example, in cases of irregular entry, lack of residence permit, using an expired residence 

authorization or unauthorized re-entry after a deportation and re-entry prohibition decision). 

Furthermore, since in most countries migration laws lack a children’s rights perspective, the 

criminalization of irregular migration applies also to children. 

For this reason, it is important to stress that the criminalization of irregular migration leads 

to human rights violations and to recall the recommendations made by several human rights 

mechanisms, and international declarations on this issue. Accordingly, the Special Rapporteur 

suggests that States that still punish irregular migration with imprisonment should revise and 

reform their migration laws, de-criminalize irregular migration and provide special protection for 

unaccompanied and accompanied migrant children. 

3. Protecting children in host countries

The protection of children in host countries is in most circumstances context specific, and 

therefore depends on the particular situation of the child: whether the child’s situation amounts 

to the protection afforded under refugee law; whether the child is a victim of transnational 

organized crime; whether the child is migrating with his family and one or both parents are 

migrant workers; or whether the child is migrating irregularly, unaccompanied or undocumented. 

The Special Rapporteur has identified two areas where States generally should enhance 

efforts to provide rights-based responses to protect children in host countries. The first area 

relates to the general protection of children affected by transnational organized crime. The 

second area relates to the full enjoyment of human rights by children from a migrant 

background. 

The first area covers grey areas of the general protection of the child affected by 

transnational organized crime. For example, the classification of a child as a trafficking victim 

implies in some instances additional migration obstacles for the child at the border or forced 

return to his or her place of origin, without taking into consideration the child’s view on their 

return to the country of origin, in proportion to age and maturity.

The Special Rapporteur regrets that the criminalization of traffickers is sometimes 

construed in a way that undermines or diminishes the child’s rights, for example, when affording 

protection to a child victim is conditional on the child’s agreement to testify against the 

traffickers in court. 

The Special Rapporteur is concerned at the situation of children born and living in 

countries where their mothers have been trafficked, particularly when there is a well-founded 

fear of reprisals against them by traffickers and when children are left behind because their 

trafficked mothers are in police custody or detention centres as a result of police or immigration 

raids, as highlighted by the Special Rapporteur on the sale of children, child prostitution and 

child pornography (A/HRC/7/8). 

The second area in which States need to enhance protection concerns children from a 

migrant background. Children in this category do not necessarily fall into the definition of 

migrant children, but they are affected by the immigration background of their parents or family 

members. Evidence suggests that States should enhance their efforts to address, from a 

rights-based perspective, a number of issues affecting children falling into this category; for 

example, the European Commission found that factors lying behind discrimination in education 

may apply to subsequent generations of migrants, including in some instances those already 

naturalized.

The protection of migrant children in host countries has been addressed by the Special 

Rapporteur in his communications and country visits, in which he identified irregular 

migration and its criminalization as situations causing him deep concern in relation to the 

effective protection of migrant children. When criminalized, irregular migration has proven to be 

a deterrent, for example, for the child’s birth registration, because irregular or undocumented 

migrants usually fear imprisonment and/or deportation and therefore try to avoid all contact with 

local authorities. Barriers to birth registration and/or its denial have serious consequences for 

the enjoyment of human rights, including the right to be recognized as a person before the law.

Furthermore, the State should prevent situations of statelessness.

The Special Rapporteur wishes to highlight that the general barriers to health-care services 

and education, particularly in the case of low-skilled and irregular migrants and their children, 

are often dependent on social inclusion (A/58/153/Rev.1). In most instances, access barriers may 

be economic, social and cultural and relate to discrimination, language obstacles and legal 

status.

In past years, the Special Rapporteur was informed of cases of migrant children with an 

irregular migration background who were devoid of protection and access to education, living in 

shacks or abandoned buildings in extremely poor sanitary conditions (E/CN.4/2005/85/Add.3), 

and observed the progress made in the protection of migrant children, particularly in relation to 

the extension of health coverage and care services, regardless of the immigration status of those 

concerned. A good practice documented by the Special Rapporteur on the right to health was the 

case of Sweden, where undocumented children receive health-care assistance on the same basis 

as resident children (A/HRC/4/28/Add.2). Some States have also prohibited the denial of 

health-care services on the grounds of irregular migration status; such is the case in Uruguay 

(law 18.250, art. 9) and Argentina (law 25.871, art. 7). 

The Special Rapporteur invites States to apply their immigration laws, in line with the 

protection of the family as the natural and fundamental group unit of society and the most 

favourable environment for the full and harmonious development of the child personality, 

unless they deem it not appropriate to do so in the child’s best interests.

The Special Rapporteur wishes to draw the attention of States to the need to adopt a 

comprehensive rights-based approach to the management of migration, since migration policies 

may have a direct impact on the enjoyment of human rights by children. Policies excluding legal 

avenues for the regularization of irregular migrants and that prohibit the access of irregular 

(adult) migrants to employment may also have an impact on the standard of living of children; 

migration policies should therefore take into consideration the impact that they may have on the 

enjoyment of human rights by migrants. In this connection, the Special Rapporteur wishes to 

highlight that regularization policies constitute a good example of practices aimed at 

strengthening social integration and cohesion, ensure the human rights of migrants and attain 

State goals such as social security, public health coverage and social inclusion. Regularization 

measures should benefit unaccompanied children and children with their families and should 

have the necessary flexibility to improve the social integration of migrants, as well as provide 

access to fundamental rights, including the right to seek and obtain employment. 

In discharging his mandate, the Special Rapporteur has come across other initiatives, 

activities and policies implemented by Governments that reflect the commitment of host 

countries to the realization of the rights of the child in the context of migration. Some examples 

of good practices aimed at ensuring the realization of the right to education of the migrant child 

are given below. 

The Special Rapporteur welcomes the attention devoted by some States, including 

Organization for Economic Cooperation and Development (OECD) countries, to early childhood 

services aiming at developing children’s capacities in general while also addressing specific 

issues, such as the language skills of children who have little opportunity to speak the local 

language in their families or neighbourhoods. Although common services and facilities for all 

children should be the guiding principle, the Special Rapporteur commends the efforts made by a 

number of OECD countries to include migrant children and children from a migration 

background in support programmes aimed at fostering both their linguistic development and 

cultural integration in host countries and encourages States, especially host countries, to 

continue their efforts to integrate migrant children and children from a migrant background and 

their families in these or similar programmes. 

The Special Rapporteur also welcomes the efforts of host countries to improve equality in 

access to education for migrant children. This is the case of a number of OECD countries, such 

as in Japan, where migrant children, regardless of their immigration status, are allowed to enrol 

in public schools free of charge (A/HRC/11/7/Add.1). This is also the case of Uruguay 

(law 18.250, art. 11) and Argentina (law 25.871, art. 8). 

The Special Rapporteur also commends host countries, especially those belonging to the 

European Communities, for their efforts to build intercultural and teaching skills to favour the 

inclusion of migrant families and their children, regardless of their migration status. The 

Special Rapporteur furthermore praises the efforts made to accommodate linguistic and religious 

diversity and cultural perspectives in education plans and programmes and welcomes bilateral 

efforts to promote learning of the heritage language in host countries among migrant children 

and children from a migrant background, as in the case of European Union Member States, 

where this type of bilateral agreements are envisaged under Directive 77/486/CEE. 

       Report of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, John Ruggie

State obligations to provide access to remedy under the core international human rights treaties

Convention on the Rights of the Child, 

General principles 

 The CRC does not contain a general provision dealing with the State obligation to provide access to remedy. However, it contains various provisions addressing specific aspects of access  to remedy, particularly judicial remedy, including in article 9(2) (the opportunity for an affected child to participate in separation proceedings), article 12 (the opportunity for a child to be heard in any judicial proceedings that are held), article 19(2) (judicial involvement in cases of violence against children), article 37(d) (the opportunity for prompt access to a court to challenge any detention order), and article 40(2)(b)(iii) (the opportunity for prompt penal proceedings). 

 In general comment No. 5 (2003), the Committee on the Rights of the Child stated that “for rights to have meaning, effective remedies must be available to redress violations”, and that the right to an effective remedy is implicit in the Convention. The Committee considers that States parties must “give particular attention to ensuring that there are effective, child-sensitive procedures available to children and their representatives” and that such procedures should include “access to independent complaints procedures and to the courts with necessary legal and other assistance.” (These concerns recur in general comments Nos. 8 and 9.) Where a violation of a Convention right is found, “there should be appropriate reparation, including compensation, and, where needed, measures to promote physical and psychological recovery, rehabilitation and reintegration”. Relevantly, general comment No. 5 also stresses incorporation of the Convention into domestic law. 

 The Optional Protocol on the sale of children, child prostitution and child pornography contains detailed provisions requiring changes to national criminal law, and refers to compensation for victims as well as penalties for perpetrators. The Committee has expressed concern at reducing penalties where compensation is available and has called for separation between reparation and penalties to ensure perpetrators are held to account. The Optional Protocol also requires States parties to adopt measures to ensure recovery and reintegration for victims.

Business-specific references 

 According to the Special Representative’s work on the CRC, the Committee’s commentaries imply that access to remedial mechanisms and appropriate reparation should follow abuses by State and non-State actors alike, including business enterprises. With respect to criminal sanctions, in accordance with article 32 of the Convention, the Committee has called for prosecution and punishment of private actors engaged in economic exploitation or discrimination, trafficking or violence against children, and has said that punishments should be well publicized so as to act as a deterrent. 

 The Committee has focused on the issue of businesses carrying out “State functions”, and has stressed that States must ensure that non-State service providers, including business, act in              accordance with the Convention. The Committee has also discussed the importance of regulating media and internet companies, and various types of employers, in ensuring the effective implementation of Convention rights. 

The Optional Protocol on the sale of children requires States parties to ensure that complainants have access to adequate procedures to seek compensation from those “legally responsible” under article 9. The Committee has encouraged States parties to extend liability under the Optional Protocol to legal persons, pursuant to article 3(4), which provides that “subject to the provisions of its national law, each State Party shall take measures, where appropriate, to establish the liability of legal persons for offences established in paragraph 1 of the present article. Subject to the legal principles of the State Party, such liability of legal persons may be criminal, civil or administrative.” 

                             Report of the Special Rapporteur on extrajudicial, summary 

                                               or arbitrary executions, Philip Alston

                                                                   Summary 

       The present report details the principal activities of the Special Rapporteur in 2008 and the 

first three months of 2009. It also examines in depth four issues of particular importance: (a) 

responding to reprisals against individuals assisting the Special Rapporteur in his work; (b) 

upholding the prohibition against the execution of juvenile offenders; (c) the killing of witches; 

and (d) the use of lethal force in the process of policing public assemblies. 

                                                   Upholding the prohibition against the 

                                                         execution of juvenile offenders 

 The prohibition against executing juvenile offenders (those who were under the age of 18 at 

the time of committing the relevant crime) is one of the clearest and most important of 

international human rights standards. It is unequivocal and admits of no exception. There is not a 

single UN member State which is not a State party to one of the two international treaties 

enshrining this norm, the Convention on the Rights of the Child and the International Covenant 

on Civil and Political Rights. Yet juvenile offenders continue to be sentenced to death, as 

evidenced by many such reports I have brought to the attention of the Governments concerned in 

recent years. 

At its Tenth Session, the Human Rights Council urged States to ensure that capital 

punishment is not imposed for offences committed by persons under 18 and called upon relevant 

special procedures of the Council to give special attention to such questions and “to provide, 

wherever appropriate, specific recommendations in this regard” (Resolution A/HRC/10/2, paras. 

11 and 15). 

I therefore wish to draw the Council’s attention to the situation in relation to the juvenile 

death penalty, especially as reflected in the communications sent to Governments in the course 

of the past two years.During that period I have addressed 33 communications to five 

Governments regarding allegations that the death penalty has been imposed for a crime 

committed by a minor, or that the execution of a juvenile offender was imminent or had been 

carried out. The communications concerned 46 juvenile offenders, four of them female, the 

remainder male. In six cases it was alleged that the juvenile offender had been executed.In 

the remaining cases, urgent appeals were sent in situations where reports indicated the risk of the 

execution of a juvenile offender taking place. In two cases I was subsequently informed by the 

Government that the death penalty had been quashed on appeal (A/HRC/8/3/Add.1, page 393) 

and in one case I was subsequently informed by a source that the juvenile offender had been 

released (the Government did not respond to my urgent appeals in these cases). Finally, in two 

cases I called the Government’s attention to reports that such executions had already taken place. 

In neither of those cases did the Government confirm or deny the reports). 

Unfortunately, the level of Government responses to communications is particularly low in 

cases concerning the imposition of the death penalty against juvenile offenders. Thus, 33 

communications over a two year period have drawn only four responses, amounting to a 

response rate of about 12 percent. Moreover, since February 2008, no responses to 

communications regarding the use of the death penalty against juvenile offenders have been 

received. 

It might be asked why the Council should be especially concerned with this particular issue, 

when a relatively small number of juveniles have actually been executed. The answer is 

threefold. First, matters concerning the right to life are of fundamental importance, a fact which 

has consistently been recognized by the Council and its predecessor. Second, the juvenile death 

penalty is a negation of the essential principles of juvenile justice endorsed by a wide range of 

United Nations bodies and accepted by all States. And third, the credibility of the Council is                                                                 

called into question if it fails to respond in any way to a situation involving repeated violations of 

an international standard which is entirely unambiguous and universally proclaimed. 

Based on the correspondence that I have engaged in with Governments and on the replies 

received, there would appear to be four possible obstacles in the way of eliminating the juvenile 

death penalty, not just on paper, but in practice. 

The first obstacle seems to be a misunderstanding as to the precise age at which an individual 

ceases to be a juvenile. Thus, for example, the Government of the Kingdom of Saudi Arabia 

reported that it applies “regulations . . . stipulat[ing] that a person can be held criminally 

responsible for acts that he commits after reaching the age of majority, which differs from one 

individual to another” (A/HRC/8/3/Add.1, page 343). Similarly, article 7(1) of the Arab Charter 

on Human Rights, which entered into force on 15 March 2008, provides that: “Sentence of death 

shall not be imposed on persons under 18 years of age, unless otherwise stipulated in the laws in 

force at the time of the commission of the crime.” While the Convention on the Rights of the 

Child leaves room in Article 1 for the setting of an age below 18 for specific purposes, this is not 

in fact the case in relation to the death penalty. To the contrary, the Convention is absolutely 

clear in Article 37(a) in establishing the age of 18 as the minimum age which an individual must 

have attained at the time of the relevant crime in order to be potentially subject to the death 

penalty in those jurisdictions that have retained it. Unlike other provisions of the Convention, 

this prohibition is not flexible when account is taken of the individual development and maturity 

of the offender. The Committee on the Rights of the Child has emphasized these points in 

relation to Saudi Arabia. The ICCPR similarly admits of no flexibility in terms of the 

minimum age. Thus, for States which are parties to both the Arab Charter and either or both of 

the other two international human rights treaties, the higher standard must prevail. In practice, 

this applies to all relevant States. 

A second obstacle concerns disputes over the age of the individual. Contrary to previous 

reporting periods (see e.g. A/HRC/4/20/Add.1, page 154), none of the communications received 

from Governments in the course of the two years reviewed here disputed that the offenders 

sentenced to death were aged less than 18 at the time of the offence. In cases where a genuine 

dispute does exist, the Government is obligated to give the benefit of any doubt to the individual 

concerned. In other words, the inadequacy of birth registration arrangements cannot be invoked 

to the detriment of an individual who can reasonably contest an official claim that the age of 

majority had been attained at the time of the relevant offence. 

A third obstacle, invoked especially by the State that is responsible for the great majority of 

the executions of juveniles, concerns the requirements of Islamic Law. Thus, the main argument 

advanced by the Islamic Republic of Iran is that where the death penalty is provided as 

retribution (qesas) for murder, the “enforcement of Qesas depends upon the request to be made 

by guardians of the murder victim; and the Government is solely delegated to carry out the 

verdict, on behalf of the former.” (A/HRC/8/3/Add.1, page 223). The Government asserted that, 

as a consequence of this principle, it could not enforce the prohibition of the death penalty for 

juvenile offenders in cases where it is imposed as qesas. On the same grounds, the Government 

argued that its authorities had no power to grant pardon or commutation of the death sentence in 

a qesas case (A/HRC/8/3/Add.1, page 223). It added that it “strives to apply mechanisms, such 

as the provision of financial assistance to the guardians, which might result in receiving the 

required consent [to the juvenile offender being pardoned] from them”. It is beyond the scope of 

my mandate to examine the validity of this argument in terms of Islamic law, but it is noteworthy 

that none of the other States in which Islamic law is applicable has seen the need to invoke this 

exception. 

In terms of international law, however, it is clear, as I have indicated in response to the 

specific cases, that the obligation to eliminate capital punishment for offences committed by 

persons below eighteen years of age cannot be confined to the role played by the judicial 

authorities, thus permitting the parallel existence of a whole separate regime designed to satisfy 

additional retribution claims asserted by the victim’s family. No such additional considerations 

are contemplated under either Article 37(a) of the Convention on the Rights of the Child or 

Article 6(5) of the International Covenant on Civil and Political Rights. To permit such a 

separate regime, and for the State to be able to assert that it has no power over that regime, 

would be to comprehensively undermine the system of international human rights law. This also 

helps to explain why such an exemption has not been invoked by other states in an effort to 

facilitate the continuation of the juvenile death penalty. 

In some States the juvenile death penalty can be abolished by judicial decision (as in the 

United States of America in March 2005)alone. In others, the actions required will be more 

diverse. Whatever the means employed, the result must be that all laws that permit the execution 

of juvenile offenders are repealed, the judiciary must end the practice of sentencing juvenile 

offenders to death, and a moratorium must be placed on the execution of any individuals already 

sentenced under pre-existing laws. A review of current developments in the relevant 

jurisdictions in this regard is instructive. 

The Government of the Islamic Republic of Iran informed the Committee on the Rights of 

the Child in January 2005 that all executions of persons who had committed crimes under the 

age of 18 had been halted. This was reiterated in a note verbale of 8 March 2005 to the Office of 

the High Commissioner for Human Rights which explained that this ban had been incorporated 

into the draft Bill on Juvenile Courts, which was before parliament for ratification.17 I have 

sought confirmation of the current status of this Bill on Juvenile Courts in eight communications, 

but no reply has been received which addresses this issue.18 

39. In the meantime, the death penalty continues to be imposed upon juveniles and to be carried 

out in relation to those juveniles. Reliable reports suggest that there are at least 130 juvenile 

offenders currently on death row in Iran. I have sent 24 communications, relating to 30 different 

cases of juvenile offenders sentenced to death or executed, but there has been no real movement 

of any kind towards bringing the Islamic Republic of Iran into compliance with its obligations 

under international law. Since 2004 I have been requesting a visit to Iran, which has issued a 

standing invitation to all special procedures to visit. Despite several high-level meetings in 

Geneva no dates have ever been set. 

Recent cases continue to be deeply troubling. B.Z. was found guilty of killing a man in 

2005, when he was aged 16. On 14 February 2008 the Government informed me that “the 

judicial system, on the basis of human considerations, has entered the case into conciliation 

process and is seriously following the case with the hope for final settlement. Therefore, carrying 

out the penalty is not in the programme of work.” (A/HRC/8/3/Add.1, page 223). B.Z. was 

executed in Shiraz six months later, on 26 August 2008. Another case is that of Delara Darabi, 

who was convicted of murdering a relative when she was 17, in 2003. She is alleged to have 

confessed in an attempt to save her boyfriend who was the responsible party, but she then 

withdrew the confession. On 19 April 2009 she was reportedly granted a two month stay of 

execution by the Head of the Judiciary, but this order was ignored and she was executed less 

than two weeks later, on 1 May 2009. 

 In Papua New Guinea, the legislature is reported to be considering a draft Juvenile Justice 

Act which would exclude the imposition of the death penalty for juvenile offenders. Southern 

Sudan abolished the death penalty for juveniles with the adoption of its Interim Constitution in 

2006, but there remained at least six offenders on death row sentenced for crimes committed as 

minors. The Interim National Constitution of Sudan adopted in 2005, however, maintains an 

exception for “cases of retribution or hudud” in the prohibition of the imposition of the death 

penalty on a person under age 18 (Article 36(2)). In August 2008, a counter-terrorism court in 

Khartoum sentenced a 17-year old found guilty of having taken part in the Justice and Equality 

Movement Attack against Omdurman in May 2008 to death on charges of “brigandage” 

(hiraba), a hudud offence.

The execution of juvenile offenders is an affront to fundamental principles of humane 

treatment and a blatant violation of international law. The insistence by one State in particular 

on continuing to impose and carry out such sentences thus represents a major challenge to the 

willingness of the Human Rights Council to carry out the mandate entrusted to it. 

                         Report of the Special Rapporteur on violence against women, 

                                         its causes and consequences, Yakin Ertürk

                                                  MISSION TO TAJIKISTAN

                                                                  Summary 

       The present report contains my findings following an official visit as Special Rapporteur 

on violence against women, its causes and consequences, to Tajikistan in May 2008. 

       The transition in Tajikistan from a command economy to a market-led economy following 

its independence from the Soviet Union was particularly turbulent, coupled as it was by a 

devastating civil war. Today, Tajikistan seems to have achieved political stability and entered a 

phase of economic growth. However, the situation remains fragile as Tajikistan continues facing 

challenges pertaining to the transition, the erosion of sources of livelihood and social services, 

and massive poverty. A large part of the population resorts to subsistence farming and migration 

to make ends meet, with mixed consequences for women. 

       Women have been especially impacted by the consequences of the transition in Tajikistan. 

While formal equality is guaranteed in law, socio-economic and political achievements during 

the Soviet era have faded away, and patriarchal discourses and practices perpetuating women’s 

subordinate position in the family and society have resurfaced visibly, leading to women’s 

increased vulnerability to violence and exploitation. 

       Violence against women and girls is accepted by men and women alike as part of everyday 

behaviour. Violence by husbands and other family members is particularly widespread. Women 

and girls are also victims to sexual violence and exploitation on the streets and to trafficking 

inside and outside Tajikistan. Women’s lack of awareness of their rights, and issues pertaining to 

residency registration and the rise of early, polygamous and unregistered marriages further 

aggravate their vulnerability. While some encouraging steps have been taken, responses by State 

bodies to protect and support victims of violence and prosecute perpetrators have so far been 

insufficient. As a result, some women perceive suicide or murder of the abuser as the only ways 

out. 

       Against this backdrop, I call on the Government to take measures in the following priority 

areas: women’s empowerment and gender equality; elimination of violence against women and 

girls; statistics and data collection; marriage practices and residency registration and housing. 

Many of the recommendations contained in the report are also relevant for international 

organizations and the donor community. 

                                                     Violence against girls   

Nearly half of the population in Tajikistan is under 18, with 36.4 per cent under 14 (2007). 

There is no authoritative data on the nature and extent of violence against children and no 

systematic process or centralized database for registering cases. Nonetheless, research and 

observations from State, international and non-governmental organizations confirm the high 

levels of psychological, physical and sexual violence and exploitation against children generally, 

and girls to a larger extent than boys. Research shows, for instance, that 20 to 60 per cent of 

children experience violence in the family (with other findings specifying that 37 to 58 per cent 

experience psychological abuse at home), 23 to 50 per cent experience violence at school and 

other institutions, and 12 to 32 per cent of children experience and/or witness physical violence 

on the streets.

Violence against children is generally tolerated by society, including by officials,33 unless 

it leads to serious injuries. In a 2002 WHO study, 40 per cent of parents said that physical 

violence was an acceptable punishment for children, while 44 per cent of children said they 

would not denounce abuse, based on the belief that their parents had the authority to use violence 

as a form of punishment. A large majority of parents admit they use emotional force/abuse 

against their children, with 80 per cent saying they shout and curse them, over 30 per cent 

prohibiting children from leaving the house or playing.

Girls are at particular risk of violence and maltreatment, although data on abuse against 

them is fragmentary. Two out of three girls reported that they feel more susceptible to violence 

in the home than boys. It has been particularly problematic to address sexual abuse against 

girls, because of the lack of recognition of the problem within society, the fear among victims 

that they will be considered responsible and become ostracized, and the low incidence of cases 

reported or brought to court. I met girls who were rape victims and who, due to mistreatment or 

rejection by their parents, ran away from home into the streets, where they became subject to 

exploitation and further abuse. These girls are not accepted into children’s homes, and 

specialized institutions which can provide the assistance needed do not exist. As a result, such 

girls may be detained in hospital wards for long periods of time or placed in the “Special 

School”, a closed institution for boys between ages 11 to 14 who have committed a criminal act 

or whose behaviour is deemed to be beyond parental control. 

The story of Sana, a 14-year-old rape victim, is typical of the situation of the girls housed 

in the Special School. Sana ran away from her home in a village to Dushanbe to live with her 

aunt, with whom she sold food on the street. A woman she became acquainted with lured her to 

her house and sold her to three men. Sana lost consciousness at one point and when she awoke 

she was covered in blood and the men were gone. She managed to get out of the house and 

reached a policeman, who took her to the Temporary Isolation Centre for Minors. After 

explaining what happened, Sana was taken to the hospital where it was confirmed she had been 

raped. Following her testimony the police opened a criminal investigation, and a case was 

brought against the woman and the three men involved. The woman was convicted to 25 years of 

imprisonment, and the three men to 17 to 20 years’ imprisonment. After two months of treatment 

in the hospital Sana was referred to the Special School by the Commission on Minors. Her 

parents do not want her because they feel that she has become “tainted” and a disgrace to the 

family. 

                                                               Trafficking 

Girls and women are also vulnerable to trafficking and sexual exploitation outside 

Tajikistan, such as to the United Arab Emirates and the Russian Federation. Some 300 girls and 

women were trafficked to the United Arab Emirates in 2000. According to the International 

Organization for Migration (IOM), 107 victims of trafficking were repatriated from the 

United Arab Emirates from 2005 onwards, ensuing in 45 proceedings against traffickers, most of 

which resulted in conviction. Today, victims identified through support services and 

investigations are in fewer numbers, although women and girls remain vulnerable to 

trafficking, given the continuing difficult socio-economic conditions in the country. IOM data 

shows that from June 2005 to March 2008, 136 victims were identified, among whom 

105 victims of sexual exploitation. In early 2008, 60 persons had visited the IOM shelter in 

Dushanbe since its creation, while 34 minor victims of trafficking received assistance in the 

Khujand shelter from 2006 to early 2008. Government data shows that, from March 2005 to 

August 2006, 123 victims were identified, resulting in the opening of 77 criminal cases.

In 2007, authorities reported 12 investigations, 19 prosecutions and 11 convictions.

                        Report of the independent expert on the question of human rights 

                              and extreme poverty, Magdalena Sepúlveda Carmona

                                 GROUPS IN NEED OF PARTICULAR ATTENTION

                                                                   Children 

Resource transfers facilitate the compliance with several obligations assumed by States 

with regard to children. They can have an impact on a child’s right to survival (article 6, 

Convention on the Rights of the Child), on their right to the enjoyment of the highest attainable 

standard of health (art. 24), on the right to benefit from social security, including social insurance 

(art. 26), on the right to a standard of living adequate for the child’s physical, mental, spiritual, 

moral and social development (art. 27), on the right to the highest attainable standard of health 

(art. 24) and right to education (art. 28), among others. As established under the Convention, “a 

child means every human being below the age of 18 years unless under the law applicable to the 

child, majority is attained earlier”. 

 Extreme poverty affects children not only in the immediate present, but also in the longer 

term, having a cumulative impact on their evolving capacities. Children are particularly 

dependent on social services to provide the conditions they need to grow without suffering from 

poverty. Children require, in particular, access to health, social welfare and educational 

services. Support to children may also be deeply affected by economic deprivation and other 

changes that significantly reduce family capabilities to invest in their development. 

Many CTPs identify children as a vulnerable group. These CTPs channel the benefits to 

heads of households with the expectation that alleviating economic constraints will be a direct 

(in the case of conditional cash transfer) or indirect (for the unconditional) incentive for 

improving access to health, education and nutrition for children. Programmes may also focus on 

discouraging child labour, and on raising gender equality by supporting investment in the human 

capital of girls and the bargaining power of women within the household. 

Evidence suggests that cash transfers are an effective tool in improving some indicators 

related to child poverty. It suggests that various models of cash transfers targeting children can 

have broadly similar effects on poverty reduction. According to studies, the regularity and 

reliability of payments allows families to start planning again and investing additional income in 

generating activities, or in the education of their children.

Even if children are frequently indicated as the target population of CTPs, they are not 

usually seen as the subjects of rights, and the evaluation of CTPs is very often not adequately 

child-focused. The improvement of net income to a household with children may have very 

limited effects if the social services offered to these same children remain inadequate to meet 

their basic needs. 

Data compiled by the World Bank indicates that conditional CTPs had positive effects on 

school enrolment and attendance, and that they occasionally helped to reduce the gender gap in 

school enrolment. Available research says little, however, about whether students actually learn 

more. Furthermore there is little evidence about the modest effects in school participation, 

progression and attainment of additional years of schooling. Experts express particular fears that the imposition of conditions as a part of CTPs may have negative influence on the school 

environment, as it provides teachers with additional means to exert authority over students and 

parents, that are not dependent on the quality of the instruction they provide. The same study 

indicates that empowering teachers with the authority to directly influence the welfare of poor 

families may undermine the potential to develop more democratic and participatory forms of 

school management. 

There is also some evidence of increases in the use of preventive health services as a 

consequence of the transfer. Nonetheless, it is apparent only for some outcomes (such as growth 

monitoring for children) and generally not for others (such as immunization rates).

Research also indicates that CTPs accompanied by information, social support, weight 

monitoring and micronutrient supplements, can stimulate healthier feeding practices and improve 

young children’s nutritional status dramatically, particularly the incidence of stunting. However, 

the mixed picture with respect to issues such as vaccination, morbidity and mortality, suggests 

that encouraging utilization of services through CTPs may not produce the expected results if the 

quality of the services offered remains low. 

The reduction of child labour is not an explicit objective of the majority of the existing 

CTPs. Nevertheless the ILO has identified it among the positive effects that CTPs have had in 

Latin America. However, the lack of adequate data on child labour in most countries impedes 

the identification of the exact impact of the transfers in child labour. 

In general terms, the impact of CTPs on children living in poor households can be 

influenced by: (a) the volume of the transfers; (b) the degree to which the design of the scheme is 

child-oriented; (c) who controls the transfers at the household level; and (d) the availability of 

complementary social services.

CTPs should only be seen as one component of the wider social protection system. The 

impact that CTPs may have on children’s lives can only be achieved through their full 

integration with a broad range of social policies and the provision of public services. Special attention should be paid to particularly vulnerable groups of children, such as orphans, street 

children, children with disabilities, and child-headed households, who are detached from 

adult-headed households and often are omitted from CTP. 

                                        The right to education of persons in detention 

                                  Report of the Special Rapporteur on the right to education, 

                                                                       Vernor Muñoz

                                                                  Children in detention 

Children, including juveniles, constitute a particularly vulnerable group, also as 

perpetrators of crimes. In many States, they have been pushed onto the streets and into crime 

by poverty, inequality and social exclusion (lack of education, work and recreational 

opportunities), broken homes, violence, drug abuse and exploitation. As such, they are in need of 

care and protection rather than detention.

Statistics dedicated to monitoring detention rates of children are rare; nonetheless, current 

global statistics suggest at least 1 million children are detained, with boys significantly 

outnumbering girls. Many have a history of school failure, but all have significant educational 

needs. Nonetheless, in contrast to a comprehensive set of international juvenile justice standards 

that promote education and rehabilitation over punishment, States globally maintain a punitive 

response to young “offenders”, a response dominated by institutionalization.

 Rates of participation in education in detention are not frequently monitored, but, 

where evidence does exist, they appear to vary widely between States. For example, in Chile, 

just 61 per cent of children in detention receive basic education and 35 per cent secondary education,33 whereas in England 89 per cent of girls and 79 per cent of boys participate generally 

with attendance varying between 100 per cent and 53 per cent, depending on the institution in 

question.

If evidence of participation rates of detained children in education is rare, evidence of the 

quality of educational provision is even more scarce. However, there are welcome signs that 

some States are addressing the issue. Chile, for instance, has recently introduced reforms to its 

juvenile justice system with the aim of complying more fully with international and domestic 

legal standards relevant to children’s education. Similarly, Colombia and Argentina are 

modernizing their juvenile systems with that aim.

Most children return to their community from detention. Disturbing figures suggest, 

however, that over two thirds do not return to school upon release. The reasons vary: 

schools simply would prefer their continued exclusion; they may be released from detention in 

the middle of the academic year; custodial records and records of credits earned are not 

transferred to the school and/or schools refuse to accept custodial credit. Also, it has been 

reported that children detained present a much higher rate of learning disabilities than other 

children.

 There is no guarantee of access to education for all children in detention, and even fewer 

possibilities of an adaptable and pertinent child-oriented education. The juvenile justice system 

has been unable to provide sufficient quantity and quality of training and education to the 

children detained. Even though there have been improvements in some countries, for the most 

part they received inadequate education, ill-suited to their needs. 

                     Education programmes for children living in prison with their mothers 

Many women in detention are mothers of children below 18 years of age. Estimates 

range for example from 61 per cent in England, 75 per cent in the United States of America,82 per cent in Venezuela (Bolivarian Republic of) and 85 per cent in Australia. They are 

more frequently than men the heads of single-parent families. Only limited statistics exist 

globally about the number of children living in prison with their mother, despite the fact that 

many States (but by no means all) permit children to stay with their mothers until a maximum 

age. This varies widely between nine months and six years.

There is a lack of information on availability, quality, adaptability, attendance and 

supervision of education for such children. The very few evaluations of the educational quality 

of nurseries within prisons that do exist have shown that there are considerable differences 

between them in the provision of learning materials and toys. They show also that, in some 

cases, the level of personal care (toileting and diapering) is poor, although social interaction and 

language activities are often of good quality. Welcome and innovative programmes are 

increasingly being implemented. For example, the inclusion of early stimulation programmes 

that have proved to have long-term positive effects on children living in poverty generally 

involving children, parents and the community are being transferred to the prison complex where 

children are detained alongside their mothers, and very recently to young couples sentenced to 

community alternatives to imprisonment.

 In most countries, there is a legal mandate for the provision of preschool education for 

children living in prison, but in practice there is no implementation owing to a shortage of 

economic and human resources (lack of trained teachers and transport, no coordination between 

responsible bodies and limited awareness of children’s rights).

