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Introduction
It is unlawful to sentence child offenders to capital punishment, though it appears to happen in practice. It is also unlawful to sentence persons under 18 to imprisonment for life. However, young persons under 18 may lawfully be sentenced to corporal punishment, including flogging and amputation.

The main laws governing juvenile justice are the Criminal Code 1994, the Criminal Procedure Code 1994, the Juvenile Welfare Act 1992, and the Children’s Rights Act 2002. The minimum age of criminal responsibility is seven.
 
Draft amendments to the Criminal Code, the Juvenile Welfare Act and the Children’s Rights Act have been proposed.
Legality of inhuman sentencing
Death penalty
The death penalty may not be imposed on persons under 18 at the time of the offence. Article 31 of the Criminal Code states: “[I]f the perpetrator has reached the age of fifteen years old but not eighteen years old, the latter shall be sentenced to a maximum of half the punishment set forth legally. If the latter sentence was the death penalty, he/she minor shall be punished by imprisonment for a minimum of three years up to a maximum of ten years....” The Code states that “if the age of the defendant is not easily determined, the judge may estimate it with the assistance of an expert’s council”.
 In practice, however, juveniles continue to be sentenced to death (see below).

A large number of offences are punishable by death, including those relating to murder and other acts resulting in the death of a person,
 offences affecting national security,
 abduction and brigandage,
 adultery and sodomy,
 and drugs-related offences.
 When a person is sentenced to death, the Department of Public Prosecutions must inform the Supreme Court, which may set aside the sentence.
 The President must ratify the sentence and issue a Decree before it can be carried out.
 Execution may be by beheading, firing squad, crucifixion or stoning to death.
 It should not take place on an official or religious holiday.

Corporal punishment
Corporal punishment (amputation, retribution-in-kind and flogging) is lawful as a sentence under the Criminal Code.
 Children aged between 7 and 15 years may receive only the measures provided for in the Juvenile Welfare Act, which do not include corporal punishment, but between the ages of 15 and 18 years children convicted of an offence are given reduced sentences under the Criminal Code.
 The Children’s Rights Act does not prohibit doctrinal punishments (see below): a child aged 10 years or under who has committed a criminal offence is not liable to the punishments prescribed in the Criminal Code, but a child “in full possession of his mental faculties” is liable to up to a third of the maximum penalty prescribed for the offence.

The Criminal Code and the Code of Criminal Procedure allow for sentences of retribution (qisas) and doctrinal punishment (hadd).
 Qisas punishments are ordered for offences against the person leading to injury or death,
 and they involve the infliction on the defendant of the same injury for which he or she was convicted of inflicting on the victim. Many of the provisions in criminal law which protect the dignity of the offender or prohibit inhuman treatment include the clause that they “shall be without prejudice to the right of victims to claim retribution.”  Hadd punishments are mandatory punishments for the offences of transgression, apostasy, banditry, theft, adultery, slander and drinking alcohol.
 Under certain circumstances, doctrinal punishments do not apply,
 and the Government has stated that these grounds for non-applicability “are such as to make the use of those punishments nearly impossible.”

When a person is sentenced to “retaliation resulting in loss of life or limb”, the Department of Public Prosecutions must inform the Supreme Court, which may set aside the sentence.
 The President must ratify the sentence and issue a Decree before it can be carried out.
 It should not take place on an official or religious holiday.

The Criminal Procedure Code states that doctrinal and retribution-in-kind sentences should take place in a hospital or other designated place, in the presence of a member of the General Prosecution, the Investigations Clerk, a police officer and a doctor, as well as the victim’s relatives and legal representative.
 Doctrinal amputation “shall be carried out by a sharp tool on the right hand at the wrist and on the foot at the ankle.”
 Injuries inflicted in fulfilment of retribution-in-kind sentences must be similar to the original injury (for which the defendant has been convicted) and “both the injured organ of the plaintiff and the vindicating organ of the sentenced defendant [must be] equal in health and soundness;” compliance with these conditions must be certified by a medical doctor.
 The sentence must be carried out “by the severance of the organ described in the verdict, by means of the appropriate sharp tool, at the joint or boundary where such organ terminates,” unless the doctor considers this would put the defendant’s life at risk; emergency medical treatment must be provided following the punishment.

Flogging should be inflicted with “a single soft strap, without any knots at its end”, in the presence of witnesses. Men may sit or stand, women must sit. The lashing proceeds from the foot to the neck, avoiding the head, and is more severe in cases of adultery. The flogging must be supervised by a medical doctor, who must ensure that it will not lead to death.

Life imprisonment
Imprisonment for life appears to be unlawful as a sentence for child offenders. The Criminal Code states that a child aged 7-14 may be subject to measures stipulated in the Law of Juveniles, which do not include life imprisonment, and a child aged 15-17 “shall be sentenced to a maximum of half the punishment set forth legally” and between three and ten years imprisonment if the offence typically attracts the death penalty.
 The Code refers to age “at the time of committing the crime” but it also states that in all cases imprisonment shall be “in special facilities, subject to appropriate treatment of the indicted juveniles”, raising uncertainty as to the law on imprisonment for adults convicted of crimes which they committed as children.

Inhuman sentencing in practice
The Government has stated that the punishment of stoning has never taken place,
 and no child under 18 has ever been executed.
 However, according to UNICEF, 14 children were executed between 2006 and 2010, 11 children were on death row as at January 2011, and a further 84 children were at risk of being sentenced to death.
  Formal dialogue during the Universal Periodic Review of Yemen in 2009 also suggests that the Government is aware that there are children currently on death row (see below).  

Other sources allege specifically that Adil Muhammad Saif al-Ma’amari was executed in February 2007, after being sentenced to death for a murder committed when he was 16; a medical examination had concluded he was under 17, but the court nevertheless imposed a death sentence.
 A child offender was also reportedly executed in 1993, age 13 at the time of execution.

We have no statistical information on sentencing of child offenders to corporal punishment or life imprisonment. 

Progress towards prohibition and elimination
Law reform needed
Judicial corporal punishment of persons under 18, including doctrinal and retribution-in-kind punishments, should be explicitly prohibited.

Law reforms under way
The Constitution and the Criminal Code are currently under review. In May 2008, a draft new article in the Criminal Code was proposed which stated that the right to discipline children did not justify beating to the point of injury or disability, or mutilation or amputation of any part of the body, though it is unclear whether this would apply to judicial corporal punishment. As at May 2010, proposals to raise the age of criminal responsibility to 10 were also under discussion.

National campaigns
We are not aware of any national campaigns on the issue.

National and international law conflicting with inhuman sentencing
The Constitution
The Constitution includes a number of articles which are potentially incompatible with inhuman sentencing of child offenders, but it also states that Islamic Shari’a is the source of all law and the prohibition of inhuman treatment is stated only in relation to arrest, detention and imprisonment. The relevant articles are as follows.

Article 3:
“Islamic Shari’ah is the source of all legislation.”

Article 6:
“The Republic of Yemen confirms its adherence to the UN Charter, the International Declaration of Human Rights, the Charter of the Arab League, and dogma of international law which are generally recognized.”

Article 30:
“The state shall protect mothers and children, and shall sponsor the young.”

Article 47:
“(a) The state shall guarantee to its citizens their personal freedom, preserve their dignity and their security....

(b) ... Any person whose freedom is restricted in any way must have his dignity protected. Physical and psychological torture is prohibited.... Physical punishment and inhumane treatment during arrest, detention or imprisonment are prohibited....”

International human rights treaties
Yemen has ratified or acceded to the following international treaties: 
· Convention on the Rights of the Child (in 1991)
· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (in 1991)
· Convention on the Elimination of All Forms of Discrimination Against Women (in 1984)

· Convention on the Rights of Persons with Disabilities (in 2009)
· International Covenant on Civil and Political Rights (in 1987)

· International Convention on the Elimination of All Forms of Racial Discrimination (in 1972)
· International Covenant on Economic, Social and Cultural Rights (in 1987)

· Arab Charter on Human Rights (in 2008)
Yemen has not ratified the Second Optional Protocol to the ICCPR aiming at the abolition of the death penalty.

Yemen has ratified or acceded to the following complaints/communications mechanisms:

· Optional Protocol to the Convention on the Rights of Persons with Disabilities (in 2009)
Status of treaties
The legal system in Yemen is based on Islamic law. Article 6 of the Constitution states that Yemen is committed to following any international agreement signed (see above). According to one source, Islamic law requires Yemen to honour all articles in any convention it ratifies and to enforce all articles “as if they were part of the Shari’a itself”, following the example of the prophet following all the articles of the Hudaibia agreement even though some articles were contrary to Islamic law.

Recommendations from human rights treaty monitoring bodies
Committee on the Rights of the Child
(21 September 2005, CRC/C/15/Add.267, Concluding observations on third report, paras. 41, 42, 43, 75, 76 and 77)
“... The Committee is further concerned that corporal punishment, including flogging, is still lawful as a sentence for crime.
“The Committee recommends that the State party, as a matter of urgency: 

...

b) abolish by law the possibility of sentencing a child to any form of physical punishment;

...
“The Committee also reiterates its previous concluding recommendations (CRC/C/15/Add. 102, paras, 21 and 34) and joins its voice to those made by the Human Rights Committee (CCPR/C/75/YEM, para. 16), and the Committee Against Torture (CAT/C/CR/31/4, para. 7).
“The Committee welcomes the Supreme Council Decree establishing a number of juvenile courts and centres in the State party. However, the Committee is concerned at the very low minimum age of criminal responsibility (7 years) and other shortcomings in the juvenile justice systems.
“The Committee recommends that the State party ensure the full implementation of juvenile justice standards and in particular articles 37, 40 and 39 of the Convention, and other United Nations standards in the field of juvenile justice, including the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) and the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines), the United Nations Rules for the Protection of Juveniles Deprived of their Liberty, the Vienna Guidelines for Action on Children in the Criminal Justice System, and that due regard be taken of the Committee’s 1995 discussion day on the administration of juvenile justice.
“In this regard, the Committee recommends that the State party: 

...

b) develop an effective system of alternative sentencing for persons below 18 who are in conflict with the law, such as community service and restorative justice, with the view inter alia, to ensuring that deprivation of liberty is a measure of last resort; ...

...

d) take necessary measures to make the deprivation of liberty as short as appropriate, inter alia by using suspended sentencing and conditional release;

...”
Committee on the Rights of the Child 
(10 May 1999, CRC/C/15/Add.102, Concluding observations on second report, para. 34)
“While noting that the State party has in place domestic legislation relating to juvenile justice, the Committee remains concerned at the general situation of the administration of juvenile justice and in particular its compatibility with the Convention, as well as with other relevant United Nations standards. The Committee is especially concerned about ... the use of physical punishment, including flogging, and torture in detention centres.... The Committee reiterates its recommendations (see CRC/C/15/Add.47, para.21) that the State party take all measures to review its legislation in order to reflect fully the provisions of the Convention, in particular articles 37, 40 and 39, as well as other relevant international standards in this area, such as the Beijing Rules, the Riyadh Guidelines and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. Training programmes on relevant international standards should be organized for all professionals working in the system of juvenile justice. The Committee recommends that the State party consider seeking technical assistance from, inter alia, the Office of the United Nations High Commissioner for Human Rights, the Centre for International Crime Prevention, the International Network on Juvenile Justice and UNICEF through the Coordination Panel on Juvenile Justice.”
Human Rights Committee
(9 August 2005, CCPR/CO/84/YEM, Concluding observations on fourth report, paras. 15 and 16)
“The Committee remains concerned that the offences carrying the death penalty under Yemeni law are not consistent with the requirements of the Covenant and that the right to seek a pardon is not guaranteed for all on an equal footing. The preponderant role of the victim’s family in deciding whether or not the penalty is carried out on the basis of financial compensation (“blood money”) is also contrary to the Covenant. Furthermore, while noting the claim that death by stoning has not been implemented for a long time in Yemen, the Committee is concerned that such a sentence may be pronounced, as shown by the case of Layla Radman ‘A’esh before the court of first instance in Aden in 2000. The Committee also deplores the suffering she underwent while still under the sentence (arts. 6, 7, 14 and 26).
The State party should limit the cases in which the death penalty is imposed, ensure that it is applied only for the most serious crimes, and officially abolish the sentence of death by stoning. The Committee reiterates that article 6 of the Covenant limits the circumstances that may justify the death penalty and guarantees the right of every convicted person to seek a pardon. The Committee wishes to be informed about the follow-up given to the case of Hafez Ibrahim, who has been condemned to death but whose age at the time of the commission of the crime has not yet been determined. The Committee also wishes to be informed, in detail, of who was sentenced to death or executed, and for what offence, during the reporting period. The State party is further encouraged to work towards the abolition of the death penalty and to accede to the Second Optional Protocol to the Covenant.
“The Committee reiterates its deep concern that corporal punishments such as flogging, and in a few cases even amputation of limbs, are still prescribed by law and practised in the State party, in violation of article 7 of the Covenant.

The State Party should immediately put an end to such practices and modify its legislation accordingly, in order to ensure its full compatibility with the Covenant.”
Human Rights Committee
(26 July 2002, CCPR/CO/75/YEM, Concluding observations on third report, paras. 15 and 16) 
“The Committee notes with concern that the offences liable to the death penalty under Yemeni law are not consistent with the requirements of the Covenant and that the right to seek a pardon is not guaranteed for all on an equal footing. The preponderant role of the victim's family in whether or not the penalty is carried out on the basis of financial compensation is also contrary to articles 6, 14 and 26 of the Covenant.

The State party should review the question of the death penalty. The Committee points out that article 6 of the Covenant limits the circumstances that may justify the death penalty and guarantees the right of every convicted person to seek a pardon. Consequently, it calls upon the State party to bring its legislation and practice into line with the provisions of the Covenant. The State party is also called upon to provide the Committee with detailed information on the number of persons sentenced to death and the number of convicted persons executed since the year 2000.
“The Committee is extremely concerned to find that amputation and flagellation, and in general corporal punishment are still prescribed by law and practised, contrary to article 7 of the Covenant.

The State party should take appropriate measures to put an end to such practices and to ensure respect for the provisions of the Covenant.”

Human Rights Committee 
(3 October 1995, CCPR/C/79/Add.51; A/50/40, paras. 242-265, Concluding observations on second report, paras. 256 and 262)
“The Committee is concerned about the lack of information concerning the death penalty in Yemen and, bearing in mind that article 6 of the Covenant limits the circumstances under which the death penalty may be imposed, regrets that it is unable to assess whether the State party is in conformity with article 6 due to the lack of information on the specific crimes that may result in the imposition of the death penalty and on the number of cases in which it was imposed. The Committee deplores that, according to information before it, executions of persons below the age of 18 have taken place that would be a clear violation of article 6, paragraph 5, of the Covenant. The Committee requests that the State party provide information on the cases mentioned during the dialogue. In this regard, the Committee regrets that the right to life has not been incorporated in the new Constitution. The Committee is also deeply concerned about the maintenance of corporal punishments like amputation of limbs and whipping, which is in violation of article 7 of the Covenant.
“The Committee recommends that the Government review its policy on the death penalty with a view to its eventual abolishment. Recalling that article 6 of the Covenant limits the circumstances under which the death penalty may be imposed, it recommends that the Government include in its next report a list of all of the crimes that, when tried, may result in the imposition of the death penalty. If the imposition of the death penalty in respect of some of these crimes is found to be inconsistent with article 6, the Committee recommends that the relevant laws be appropriately amended. The Committee recommends that the Government take the initiative for the total abolishment of corporal punishment.”

Committee Against Torture
(May 2010, Advance Unedited Version, Concluding observations on second report, paras. 18, 21 and 25)
“The Committee remains concerned that certain criminal sanctions (or hadd penalties) such as floggings, beatings and even amputation of limbs are still prescribed by law and practised in the State party, in violation of the Convention. The Committee is also concerned at reports that courts across the country impose sentences of flogging almost daily for alleged alcohol and sexual offences, and that such floggings are carried out immediately, in public, without appeal. It is also concerned at the wide discretionary powers of judges to impose these sanctions and that they may be imposed in a discriminatory way against different groups, including women (arts. 1, 2 and 16). 
The State party should put an end immediately to such practices and modify its legislation accordingly, especially with regard to the discriminatory effects of such criminal sanctions on different groups, including women, in order to ensure its full compatibility with the Convention.
“While noting the information provided by the State party in the replies to the list of issues, the Committee notes with concern that a total of 283 deaths sentences were executed in the period 2006-2008. The Committee also remains deeply concerned at reported cases of imposition of the death penalty on children of between 15 and 18 years of age. The Committee also expresses concern at the conditions of detention of convicted prisoners on death row, which may amount to cruel, inhuman or degrading treatment, in particular owing to the excessive length of time on death row. The Committee is further concerned at the lack of information in the State report and the replies to the list of issues on the precise number of persons executed in the full reporting period and for which offences, as well as the number of persons currently on death row, disaggregated by sex, age, ethnicity and offence (arts. 2 and 16). 
The Committee recommends that the State party consider ratifying the Second Optional Protocol to the International Covenant on Civil and Political Rights on the abolition of the death penalty. In the meantime, the State party should review its policy with regard to the imposition of the death penalty, and in particular take the measures necessary to ensure that the death penalty is not imposed on children. Furthermore, the State party should ensure that its legislation provides for the possibility of the commutation of death sentences, especially where there have been delays in their implementation. The State party should ensure that all persons on death row are afforded the protection provided by the Convention and are treated humanely. 

The Committee reiterates its request to the State party to provide information, in detail, on the precise number of people executed in the full reporting period, for which offences and whether any children have been sentenced to death and executed. The State party should also indicate the current number of people on death row, disaggregated by sex, age, ethnicity and offence.
“While appreciating information provided by the State party on progress achieved in the juvenile justice system and that a draft amendment to the Juvenile Welfare Act that would raise the minimum age of criminal responsibility to 10 years is currently being considered, the Committee remains deeply concerned at the continued practice of detention of children, including children as young as 7 or 8 years of age; it is also concerned at reports that children are often not separated from adults in detention facilities and that they are frequently abused. The Committee also remains concerned at the very low minimum age of criminal responsibility (7 years) and other shortcomings in the juvenile justice system (arts. 2, 4, 11 and 16). 
“The State party should, as a matter of urgency, raise the minimum age of criminal responsibility in order to bring it into line with generally accepted international standards. The State party should also take all measures necessary to significantly reduce the number of children in detention and ensure that persons below 18 years of age are not detained with adults; that alternative measures to deprivation of liberty, such as probation, community service or suspended sentences, are available; that professionals in the area of recovery and social reintegration of children are properly trained; and that deprivation of liberty is used only as a measure of last resort, for the shortest possible time and in appropriate conditions. In this respect, the Committee reiterates the recommendations made by the Committee on the Rights of the Child (CRC/C/15/Add.267, paras. 76 and 77). The Committee requests the State party to provide statistics on the number of children in detention, disaggregated by sex, age and ethnicity.”
Committee Against Torture 
(5 February 2004, CAT/C/CR/31/4, Concluding observations on initial report, paras. 6 and 7)
“The Committee expresses its concern about the following:

...

b) the nature of some criminal sanctions, in particular flogging and amputation of limbs, which may be in breach of the Convention;

...
“The Committee recommends that the State party:

...

b) take all appropriate measures to ensure that criminal sanctions are in full conformity with the Convention;

...”
Universal Periodic Review
Yemen was examined under the Universal Periodic Review process in 2009. The Government did not support recommendations to abolish corporal punishment such as amputation and flogging or the recommendations to abolish the death penalty or to ratify the Second Optional Protocol to the ICCPR.
 The Government stated that child executions “do not exist and have no place in legislation or the judicial system”,
 although it supported recommendations to remove juveniles from death row.
 It also supported the recommendations to raise the legal age of criminal responsibility, develop alternative sentences for juvenile offenders, and ensure that prison for offenders under 18 is used only as a last resort.
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